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I 


NTERNATIONAL civil aviation should never be considered as 

something apart from the pressing problems of world political and 
economic strife or cooperation. The representatives of many nations 
who met at Chicago in 1944 realized this to the full. The Preamble 
to the “Convention on International Civil Aviation” acknowledges 
some of their fears and expresses some of their hopes: 

“WHEREAS the future development of international civil avia- 
tion can greatly help to create and preserve friendship and under- 
standing among the nations and peoples of the world, yet its abuse 
can become a threat to the general security; and 

“WHEREAS it is desirable to avoid friction and to promote 
that cooperation between nations and peoples upon which the peace 
of the world depends; 

“THEREFORE, the undersigned governments having agreed on 
certain principles and arrangements in order that international 
civil aviation may be developed in a safe and orderly manner and 
that international air transport services may be established on the 
basis of equality of opportunity and operated soundly and eco- 
nomically ; 

“Have accordingly concluded this Convention to that end.”! 

1 INTERNATIONAL CIVIL AVIATION CONFERENCE, Chicago, Nov. 1 to Dec. 7, 
1944, Final Act and Related Documents, Dep’t of State No. 2882, Conference 
Ser. 64. (Gov't Print. Off. 1945). In addition to the “Convention,” this publica- 
tion also contains: “Interim Agreement on International Civil Aviation”; “Inter- 


national Air Services Transit Agreement”; and “International Air Transport 
Agreement.” 
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On April 4, 1947 this Chicago Convention came into force and its 
Preamble became a living covenant between sovereign peoples. But 
the agreements contemplated in the Preamble for inclusion in this 
Convention are not yet complete. The nations represented at Chicago 
in 1944 did agree on adequate provision for the adoption of “‘princi- 
ples and arrangements in order that international civil aviation may 
be developed in a safe and orderly manner.” But they could not agree 
on the hoped-for “principles and arrangements . . . in order that in- 
ternational air transport services may be established on the basis of 
equality of opportunity and operated soundly and economically.” 
After two and a half years those principles are still not settled. My 
personal views have never changed. The Convention should be com- 
pleted. I feel that the world needs uniform economic principles ap- 
plicable worldwide for international air transport as urgently as it 
needs the uniform operating and safety regulations for international 
air navigation agreed upon at Chicago. But these principles, when 
finally adopted, must provide a basis for both equality of opportunity 
and sound and economical air transport operations. One should not 
be sacrificed for the other. A balance must be found. 

The background, partial accomplishments, and the failure to agree 
at Chicago, are well known.? At the opening of the Conference, Can- 
ada favored the organization of an international authority along the 
general lines of the United States Civil Aeronautics Board, with ade- 
quate international regulatory power over routes, rates, frequency and 
capacity of air transport operations.* The position of Great Britain 
was quite similar. Australia and New Zealand argued ably and elo- 
quently, though unsuccessfully, for the internationalization of main 
air transport trunk routes,® the same position which the Labour Party 
had taken in Great Britain. The United States, while standing on its 
traditional support of airspace sovereignty, desired few restrictions 
and no international economic regulatory control of air transport rates, 





2 For additional material on the Chicago Conference, see: Harry A. Bowen, 
The Chicago International Civil Aviation Conference (April 1945) 13 Geo. Wash. 
L. Rev. 308-327; Stephen Latchford, Comparison of the Chicago Aviation Con- 
vention with the Paris and Habana Conventions (March 11, 1945) 12 Dep’t State 
Bull. 411-420; Howard Osterhout, A Review of the Recent Chicago International 
Air Conference (March 1945) 31 Va. L. Rev. 376-386; Richard Kermit Waldo, 
Sequels to the Chicago Aviation Conference (Winter-Spr. 1946) 11 Law and 
Contemp. Prob. 609-628; Also entire issue of Revue Générale de l'air, Mars-Avril- 
Mai-Juin, IX Annee, Nos. 2-3, 1946. 

8 Wartime Information Board, Canada and International Civil Aviation 
(Ottawa March 1945). 

4 Sir Henry Self, The Status of Civil Aviation in 1946 (Oct. 1946) 50 Journal 
of the Royal Aeronautical Society 719-785; Harold Stannard, Civil Aviation: 
An Historical Survey (Oct. 1945) 21 International Affairs 497-511; The Atr 
After Chicago, editorial in The Economist, Dec. 30, 1944, Vol. CXLVII, No. 5288, 
pp. 860-862. 

5 Daniel Giles Sullivan (New Zealand Minister of Industries and Commerce, 
Supply and Munitions), International Ownership of Air Transport (Dec. 1944) 
8 Free World 503-6 — also included in INTERNATIONAL AIRWAYS compiled by Al- 
berta Worthington (N.Y., H. W. Wilson Co., 1945) pp. 123-129. ; 

6 WINGS FoR PEACE: LABouR’s Post-WaR Poticy For Civit Fryine (April 
1944). 
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frequency or operating capacity.’ It opposed international control of 
routes and preferred (at least at the opening of the Conference) fix- 
ing of routes by specific agreement. As the Conference progressed 
an effort was made to agree on various compromise formulas, particu- 
larly on frequency and capacity, which might have brought the con- 
tending parties together, but without success. In the absence of gen- 
eral agreement the Chicago Convention omitted regulatory provisions 
as to air transport routes, rates, frequency or capacity, but did include 
the following paragraphs directly affecting international air transport 
services: 
Article 1 


“The contracting States recognize that every State has complete 
and exclusive ‘sovereignty over the airspace above its territory. 


Article 6 
“No scheduled international air service may be operated over or 
into the territory of a contracting State, except with the special 
permission or other authorization of that State, and in accordance 
with the terms of such permission or authorization. 


Article 68 
“Each contracting State may, subject to the provisions of this 
Convention, designate the route to be followed within its territory 
by any international air service and the airports which any such 
service may use. 
Article 96 
“For the purpose of this Convention the expression: 
(a) ‘Air service’ means any scheduled air service performed by 
aircraft for the public transport of passengers, mail or cargo. 
(b) ‘International air service’ means an air service which passes 
through the airspace over the territory of more than one State. 
(c) ‘Airline’ means any air transport enterprise offering or oper- 
ating an international air service. 
(d) ‘Stop for non-traffic purposes’ means a landing for any pur- 
pose other than taking on or discharging passengers, cargo and 
mail.” 


The Conference also opened for signature the International Air 
Services Transit Agreement to provide for the mutual exchange of the 
privilege to fly over non-stop or to land for servicing and other non- 
traffic purposes in contracting states — the so-called first and second 
“freedoms.” It also opened for signature the International Air Trans- 
port Agreement to provide for the mutual exchange of these transit 
privileges and aiso the commercial privileges to land for the purpose 
of putting down and taking on passengers, mail or cargo in the con- 
tracting states — the so-called third, fourth and fifth “freedoms.” This 
Transport Agreement was sponsored principally by the United States 
and was based on its expressed desire for minimum economic inter- 
national regulation or limitation of international flight. It does, how- 
ever, restrict the granting of privileges to take on and discharge pas- 





. ‘Blueprint for World Civil Aviation: The Chicago International Civil Avia- 
tion Conference of 1944 as viewed by four members of the United States delega- 
tion in recent magazine articles, Dep’t of State No. 2348, Conference Ser. 70 
(Gov’t Print. Off. 1945). 
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sengers, mail and cargo “to through services on a route constituting 
a reasonably direct line out from and back to the homeland of the 
State whose nationality the aircraft possesses.’ It also limits the so- 
called fifth freedom (the privilege to pick up and discharge passengers, 
cargo and mail in states other than that of the nationality of the air- 
craft) to the territory of other contracting states. In other words, in 
case the United States, the Netherlands, and Sweden became (as they 
did) parties to the Air Transport Agreement but Great Britain did 
not, a United States air service could pick up traffic in the Netherlands 
bound for Sweden on the outward journey, but could not pick up 
traffic on the return journey in the Netherlands bound for Great Brit- 
ain (a non-contracting state). Other than these “homeland routes” 
and “fifth freedom” limitations, the Air Transport Agreement left the 
future development and operation of international air services with 
practically no control other than that of the nation operating the 
service. 

The Chicago Conference also adopted an Interim Agreement on 
International Civil Aviation under which the Provisional International 
Civil Aviation Organization (PICAO) was set up in Montreal to con- 
tinue until the permanent Convention came into force. PICAO was 
charged, among other things, with the study of the long-range prob- 
lems affecting international air transport on which the Chicago Con- 
ference had not been able to agree. The Conference fully under- 
stood, in opening the Transit and Transport Agreements for signa- 
ture, that they were provisional only and that no nation was obligated 
to accept them merely because it had accepted the principal Conven- 
tion. 

At the first meeting of the Interim Assembly of PICAO held in 
Montreal in May, 1946, a proposed multilateral transport agreement 
(prepared by the PICAO Air Transport Committee) was presented 
for discussion. The Assembly determined, however, not to complete 
or present for signature any final agreement at that time. It returned 
the entire subject to the Air Transport Committee of PICAO for 
further study ‘for the purpose of developing a multilateral agreement” 
for submission to the next annual Assembly.® 

On May 6, 1947 the First Assembly of the International Civil Avia- 
tion Organization (ICAO) will meet in Montreal to perfect its per- 
manent organization, now that the Chicago Convention has come into 
force. At that meeting the Assembly will also consider a new draft 
“Multilateral Agreement on Commercial Rights in International Civil 
Air Transport,” prepared by the PICAO Air Transport Committee 
pursuant to the resolutions of the 1946 Interim Assembly. ‘The report 





8For text of the draft agreement presented to the 1st PICAO interim 
Assembly in 1946 and discussions held between May 22nd to June 5, 1946 in 
Commission III of the 1st Interim Assembly, see: PICAO Doc. 2089-EC/57, 
Commission No. 3 of First Interim Assembly: Discussion on the Development o 
a Multilateral Agreement on Commercial Rights in International Civil Air Trans- 
port, October 1946. 
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of the Committee and its appendices® are printed in full on pages 235-53 
of this issue of the JouRNAL. These appendices include the text of the 
draft multilateral agreement, an official commentary on its terms, and 
"a statement of minority views. The report and proposed draft agree- 
ment did not receive the unanimous support of the Air Transport 
Committee. The resolution of the Committee to adopt the proposed 
draft agreement and commentary as final texts for transmission to the 
First Assembly of ICAO was adopted by the affirmative vote of repre- 
sentatives of Brazil, Canada, Czechoslovakia, France, Iraq, Nether- 
lands, and Norway. Against the resolution were the representatives 
of China, Ireland, the United Kingdom, and the United States, while 
the representatives of Belgium and India abstained from voting. In- 
cluded in the statement of minority views attached as Appendix C to 
the Air Transport Committee’s report will be found suggested substi- 
tute Articles 7, 8, and 10, for consideration in lieu of the correspond- 
ing articles as submitted in the draft agreement by a majority of the 
Committee. 
It is quite impossible to exaggerate the importance of this draft 
‘agreement in future world affairs or to overestimate its direct and in- 
direct effects if accepted. Very properly, it has been prepared as a 
treaty and must be so signed and ratified before it can come into force. 
In my judgment the solemn treaty form which traditionally has char- 
acterized international covenants of grave importance should always 
be used when nations expect to be bound over long periods of time in 
matters affecting the general public welfare. Treaties are not easily 
amended nor do peace-loving peoples carelessly disregard them. ‘This 
proposed new agreement, if accepted and put into force, will form the 
pattern for the control of international air transport for many years 
to come. In so doing, it will at the same time affect the volume and 
avenues of world trade and the internal economy and prosperity of 
many nations. 


But before it is accepted, the draft agreement must be fully under- 
stood. It raises new questions which were not discussed at Chicago 
nor at Montreal; it proposes solutions never before considered of some 
of the questions that have been discussed; it seems to propose other 
solutions which were definitely rejected at Chicago and which con- 
tributed to the ultimate failure to agree on air transport control prin- 
ciples. 


II. FREEDOM OF THE AIR 


The report of the Air Transport Committee (paragraph 10) re- 
cites that: ““The Agreement seeks to confer a regulated freedom of the 
air under which all States will have equal and reciprocal commercial 
rights.” In the Preamble to the draft agreement itself is contained a 
statement that “the contracting States desire to affirm that a regulated 





9 Multilateral Agreement on Commercial Rights in International Civil Air 
Transport: Proceedings of the Air Transport Committee, PICAO Doc. 2866- 
AT/169, Feb. 26, 1947. 
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freedom of the air, under which all participating States may exercise 
commercial rights under rules which shall be the same for all, is the 
only means by which the development of international civil air trans- 
port can be secured in accordance with the aims of the Convention.” 
Although the next clause of the Preamble does recite that the con- 
tracting states desire to grant to each other authorization to operate 
scheduled international air services as contemplated by Article 6 of 
the Convention, nevertheless the language of the quoted portion of 
the report and of the Preamble raises serious difficulties. The propo- 
sition that “a regulated freedom of the air” is the only basis for solu- 
tion of the international air transport problems was not, so far as I am 
advised, contained in the Chicago or Montreal resolutions. 

Either the new agreement implies a direct attack on the hitherto 
accepted doctrine of airspace sovereignty, or inexact language is used 
which should not have appeared in the draft agreement. The term 
“freedom of the air” and the term “sovereignty of the air” are mu- 
tually exclusive. The term “regulated freedom of the air’ I have 
never seen defined. A further implication that the draft agreement 
may be construed as a denial of the continued full acceptance of the 
doctrine of airspace sovereignty as heretofore known in international 
law is found in the fact that Chapter II of the draft agreement is en- 
titled “Freedom of the Air.” In this chapter, which I shall discuss 
later, is included Article 6 under which “each contracting State shall 
have the right that its duly authorized airlines shall be entitled to fly 
their aircraft across the territory of any other contracting State without 
landing and to make, in such territory, stops for non-traffic purposes 
and for the purpose of putting down and taking on passengers, mail 
and cargo.” The same chapter also includes the articles which se- 
verely limit the presently existing right of each state to designate routes 
to be followed and airports to be used by air services entering its 
territory. 

The draft agreement (if accepted) and the Chicago Convention 
would be separate international instruments. While it is stated in 
Article 1 of the draft agreement that the provisions of both instruments 
shall be applicable to the rights and obligations of contracting states 
under the new agreement, nevertheless under ordinary rules of stat- 
utory construction, the new agreement would supplant and _ nullify 
the older Convention wherever they are in conflict. The agreement, 
affirmatively based on “Freedom of the Air,” would, in my judgment, 
effectively cancel Article 1 of the Convention which asserts the con- 
trary doctrine of airspace sovereignty. 

Prior to the outbreak of World War I, an academic battle had been 
waged as to whether each nation has sovereignty over its airspace or 
whether the air is free to navigation of all aircraft. These two points 
of view are directly antagonistic. When Fauchille in 1901 announced 
his celebrated doctrine that “the air is free” and repeated it at the 
Institute of International Law in 1902, he was denying national air- 
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space sovereignty. He was challenged by Westlake at the 1906 meet- 
ing of the Institute, who insisted upon the right of each state to con- 
trol its airspace and exercise full sovereignty. Under the doctrine of 
airspace sovereignty, it has always been conceded that any nation flown 
over could exclude or permit the entry of such foreign aircraft as it 
might determine and that the privilege of flight could be limited by 
the terms of the license granted by the nation flown over. Under the 
theory of “freedom of the air,” aircraft of all nations were assumed to 
have a right to fly wherever they saw fit, just as merchant ships may 
navigate the high seas which are admittedly not subject to national 
sovereignty, and that this right to fly existed without consent of any 
nation flown over. 

The recognized international law authorities of the period never 
had any doubt that the two theories were mutually irreconcilable. As 
Lycklama a Nijeholt said in 1910: 

“The sovereignty theory grants the state in the air every possi- 
ble right that sovereignty implies; in the freedom theory the state 
enjoys only such rights as common accord will grant.’’!° 
Professor H. D. Hazeltine, one of the great American exponents 

of international law, who spent his active professional years in Eng- 
land, made it perfectly clear in one of his published 1911 lectures that 
if a nation claimed airspace sovereignty, the other theory of freedom 
of the air could not be accepted: 

“There are two great groups of theories as to the rights of states 
in the airspace above their territories and territorial waters. There 
are, first, the freedom-of-the-air theories. ... The second group of 
theories may be designated the sovereignty-of-the-air theories.’ 

As to the necessity of any partial, or may we say “regulated,” free- 
dom of the air as a basis for international agreement in aid of develop- 
ment of air navigation, he made this wise prophecy: 

“What is there to prevent the states of the world — sovereign 
each in its own airspace — from concluding an international con- 
vention regulating international aerial locomotion; and thus con- 
tractually — by treaty — voluntarily restricting each the exer- 
cise of its sovereign rights within certain defined limits? I am 
willing to predict that a uniform international regulation of aerial 
navigation will more readily be brought about by admitting the 
doctrine of full sovereignty in the airspace than by asserting the 
doctrine of full or even partial freedom.”?2 
Sir Henry Erle Richards, lecturing at Oxford in 1912, stated the 

problem: 

“Are Governments to have sovereignty over the space above their 
territories in the same way as they have sovereignty over the ter- 


ritories themselves? Are they to be able to reguiate or forbid the 
user of that space as they will, subject only to such reciprocal 





_ hot J. F. . ?o A NIJEHOLT, AIR SOVEREIGNTY (The Hague, Martinus 
ijhoff, 1910 
1911) 9 we D. HAZELTINE, THE LAW OF THE AIR (London, Univ. London Press, 


12 Td, at 81. 
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obligations as they may bind themselves to perform by agreement? 

Or to take the opposite contention, is the airspace to be free to all 

like the high seas; subject, at the most, to a control restricted to 

— specified purposes and exercisable only within defined lim- 

its?” 

Later in the same lecture he stated very accurately that flight of 
aircraft of one state over the territory of another state does not con- 
stitute the exercise of a right but merely an easement: 


“But I go further and submit to you that no limited measure of 
control can enable States to adequately protect their territories; 
for the physical relations of the air to the earth beneath it are such 
that any user of the airspace for aerial traffic must necessarily 
affect the interests of the State and its inhabitants. If that be so, 
there can be no ‘right’ to pass through the air; for the so-called 
right must be subject to the legislation of the subjacent State 
without limit, and an easement enjoyed at the pleasure of a third 
party is not a ‘right,’ it is a mere liberty. It is far better from 
every point of view to admit that States have full sovereignty over 
their airspaces, and to trust to the desire for reciprocity and the 
general comity of nations to ensure sufficient facilities for aerial 
traffic.’’14 
I had thought that the matter was finally settled by the events of 
World War I and the subsequent adoption of the 1919 Paris air naviga- 
tion convention. During that war, nations both belligerent and neu- 
tral closed their air boundaries, thereby declaring in substance that 
they had complete airspace sovereignty. At the end of the war, an 
Aeronautical Commission was charged by the Peace Conference with 
preparing a convention for the regulation of air navigation in time of 
peace. Its Legal Subcommission, in submitting a draft of the proposed 
convention, made the following authoritative statement in its report: 


“The first question placed before the Sub-commission was that of the 
principle of freedom or of sovereignty of the air. 

“Between these two principles the Paris Convention (June 29, 1910) 
had not felt that it should express a choice. The new text proposes a solu- 
tion. But, whereas before the war opinion developed in the majority of 
countries was favorable to the principle of freedom of the air, the opinion 
expressed in the Legal Sub-commission is favorable to the full and ex- 
clusive submission of the airspace to the sovereignty of the subjacent ter- 
ritory. It is only when the column of air hangs over a res nullius or com- 
munis, the sea, that freedom becomes the law of the air. 

“Therefore, the airspace is part of the legal regime of the subjacent 
territory. Is this territory that of a particular State? Then the atmos- 
pheric airspace is subject to the sovereignty of that State. Does it escape 
all sovereignty as the free sea? Then the airspace is also free above the 
sea, as the sea itself. 

“It results then that, by virtue of its sovereignty, the subjacent State, 
within its borders, can forbid flight and, with greater reason, landing. But 
with unanimity the Commission has judged that if this right was to be 
rigorously asserted as an indispensable safeguard with regard to third 





138 Sir Henry Erle Richards, Sovereignty Over the Air, a lecture delivered 
a the University of Oxford on October 26, 1912 (Oxford, Clarendon Press, 
1912). 

14 Tbid. 
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party States, it should not be insisted on in the relations of those States 
which trust each other; namely, those which have taken part in the war 
as Allies or associates, and those neutrals who recognize the right to form 
with them the present aeronautical union. 

“Consequently, after having recognized that each of these enjoys com- 
pletely and exclusively the right of sovereignty in the airspace above its 
territory, each contracting State pledges to accord, in time of peace, the 
liberty of innocent passage to the aircraft of other contracting States, pro- 
vided that the conditions established in the Convention are observed.’’!5 


As a result, the Convention of 1919 “Relating to the Regulation of 
Aerial Navigation” when adopted and eventually ratified, contained 
the following Article 1, which is now accepted as the statement of 
existing international law: 


“The High Contracting Parties recognize that every Power has 
complete and exclusive sovereignty over the airspace above its ter- 
ritory. 

“For the purpose of the present Convention the territory of a 
State shall be understood as including the national territory, both 
that of the mother country and of the colonies, and the territorial 
waters adjacent thereto.’ 

Speaking of this Convention and the discussions which preceded 
it, Sir Arnold D. McNair (who now represents the United Kingdom 
on the World Court) said in 1930: 


“Then came the great war, and it accelerated a decision as be- 
tween those competing theories, and the one which triumphed by 
treaty in Europe, including Great Britain, in the year 1919, was 
the third, the theory of complete sovereignty, subject to a mutual 
treaty right of the free entry and passage of the non-military air- 
craft of other countries. 

“I lay emphasis upon the fact that that is merely a treaty right, 
not considered to exist by customary international law, and there- 
fore requiring an express treaty for its creation. 

“That treaty is, of course, the Convention which I have already 
mentioned, the International Convention of 1919 for the regulation 
of Aerial Navigation... .”17 
Speaking at the same air conference in 1930, Dr. Albert Roper, 

now Secretary-General of PICAO, who had been actively connected 
with the Aeronautical Commission of the 1919 Peace Conference, 


stated: 
“Rejecting in its first sentence the theory of the freedom of the 

air, the Convention sets down as a prefatory principle the recogni- 

tion of the sovereignty of the states over their airspace. This 

brutal suppression of the freedom of the sky, so dear to eminent 

jurists in the early years of the century, has not been criticized by 

any government; some governments have shown themselves more 

liberal than others in the exercise of their right of sovereignty, 

but not one has thought of renouncing it.’’§ 

15 Translated from La Paix de Versailles: Aéronautique, Paris (Les Editions 
Internationales, 1934). 

16 International Convention Relating to the Regulation of Aerial Navigation, 
October 13, 1919, Dep’t of State Pub. No. 2148 (Gov’t Print. Off., 1944). 

17 Arnold D. McNair, The Beginnings and the Growth of Aeronautical Law 
(1930) 1 JouRNAL oF AIR LAW 883-392. 

18 Dr. Albert Roper, Recent Developments in International Aeronautical Law 
(1930) 1 JouRNAL oF AIR LAw 3895-414. 
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The Madrid (Ibero-American) Convention of 1926, the Havana 
(Pan American) Convention of 1928, and now the Chicago Conven- 
tion of 1944 (in Article 1 quoted earlier) have each recognized the 
exclusive sovereignty of each state over its airspace. Similar provisions 
appear in many legislative enactments, such as the following: 


British Air Navigation Act of 1920: “Whereas the full and abso- 
lute sovereignty and rightful jurisdiction of His Majesty extends, 
and has always extended, over the air super-incumbent on all parts 
of His Majesty’s dominions and the territorial waters adjacent 
thereto. .. .””19 

Air Code of U.S.S.R. (1932): “Article 2 — The U.S.S.R. has com- 
plete and exclusive sovereignty over the airspace of the U.S.S.R.”’2° 
U.S.A., Air Commerce Act of 1926 as amended by Civil Aeronautics 
Act of 1938: “The United States of America is hereby declared to 
possess and exercise complete and exclusive national sovereignty 
in the airspace above the United States, including the airspace 
above all inland waters and the airspace above those portions of 
the adjacent marginal high seas, bays, and lakes, over which by 
international law or treaty or convention the United States exer- 
cises national jurisdiction.”?! 


The accepted international law on the subject was summarized in 
the 2nd (1945) Edition of Hyde’s International Law, as follows: 


“Some Conclusions. It would betray confusion of thought to in- 
timate that in the absence of agreement there is, in an interna- 
tional sense, no law of the air. The evidence is abundant that 
States have reached a degree of unanimity in their assertion of 
the right of control over the airspace above their territories which 
suffices to warrant the conclusion that that right is to be regarded 
as exemplifying a principle of international law. Even when a 
State accords to another, by agreement, the privilege of use of 
superjacent airspace, the former does not completely relinquish 
control over the same, but simply permits that use under specified 
and well-defined conditions. International agreements, both multi- 
partite and bi-partite, have been the instruments for facilitating 
international air navigation through the waiver by the territorial 
sovereign of its right to require special authorization for flights.””” 


Unless the Assembly of ICAO definitely determines to reverse the 
accepted theory of airspace sovereignty, the agreement should be re- 
drafted to reaffirm such sovereignty, with its logical conclusion that 
the flight of aircraft of one nation over the territory of another is an 
exercise of a privilege and not of a right. 


III. Arr TRANSPORT OPERATIONS AND ROUTES 


Chapter II of the draft agreement, entitled “Freedom of the Air,” 
“confers the rights formerly known as the Five Freedoms of the Air in 





19 The Air Navigation Act, 1920, 10 & 11 Geo. 5, c. 80. In SHAwcrRoss & 
BEAUMONT, AIR LAW (London, Butterworth, 1945) 421. ; 

20], S. Pereterski, The Air Code of the Union of Soviet Socialist Republics 
(1983) 4 Air L. Rev. 153-157. os 

21 Air Commerce Act of 1926, §6(a), 44 Stat. 572, as amended by Civil 
Aeronautics Act of 1938, §1107 (1) (3), 52 Stat. 1028, 49 U.S.C. §176(a) (1940). 

22 CHARLES CHENEY HYDE, INTERNATIONAL LAw (2nd rev. ed. pub. Little, 
Brown, 1945) 604. 
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greatly simplified form,” as explained in the Commentary. As later 
amplified in the Commentary: 


“The right to fly conferred by the Agreement is not confined by 
particular routes, but is a general right, available for any airline 
which has been duly authorized by its own government. Hence the 
question immediately arises whether landings are permitted at each 
and every airport of each and every country or whether some de- 
gree of restriction is necessary. The solution proposed in the Agree- 
ment (Article 7) is to require the designation of a reasonable num- 
ber of international airports in each country which will be available 
for use by all international airlines whose traffic justifies operation 
thereto.” 


In another part of the Commentary, while discussing “capacity,” 
it is explained that the provisions for capacity limitation (which I 
shall discuss later) , are expected to remove the necessity for designat- 
ing routes or the necessity “to fix the route pattern in terms of reason- 
ably direct routes out from and back to the territory of the State in 
question, for the traffic flow itself should normally eliminate unneces- 
sary meanderings.”’ 


This suggested solution of the difficult route problem is exceed- 
ingly interesting. I do not think that it was discussed either at Chi- 
cago or Montreal. Apparently it has been one of the primary sources 
of disagreement between the majority and minority members of the 
PICAO Air Transport Committee. Paragraph 4 of the Statement of 
Minority Views raises a question which must be settled by the As- 
sembly: 


“We believe it is practicable to lay down a multilateral code of 
principles, which afford fair and equal opportunity for the develop- 
ment of international air transport. But for a State to be author- 
ized to specify what it individually regards as a sealed pattern for 
the operation of a route in accordance with the code, without con- 
sultation with any other State affected, would inevitably lead to 
friction and disputation. In our view, it is more practicable at this 
stage to lay down certain uniform principles which all States would 
agree to observe in settling routes, which principles must be so 
drawn that in practice they may be capable of meeting the needs of 
differing circumstances. Therefore, we consider that route ar- 
rangements must continue to be subject to bilateral negotiation 
within the framework and in accordance with the principles of a 
multilateral agreement.” 


Dr. Paul T. David, representative of the United States on the 
PICAO Air Transport Committee has pointed out difficulties which 
the draft agreement will entail in operations between contiguous 
states.?8 


“The difficulties respecting services between contiguous States 
can be well illustrated by considering the problems which would 
arise if these provisions were made effective for the routes between 
Canada and the United States. Canada would immediately have the 
23 Multilateral Agreement on Commercial Rights in International Civil Air 
Transport: Statement by the Delegate of the United States, Mr. Paul T. David, 


made at the Air Transport Committee Meeting held February 10, 1947. PICAO 
Doc. 2766-AT/165, Feb. 10, 1947, para. 35. 
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right to run an airline to any point in the United States to which 
Canadian travellers may wish to go, whether such point is close to 
the border or far away, and whether or not such point is already 
adequately served by the existing network of Canadian and United 
States services. By the same token, the United States would im- 
mediately have the right to initiate new United States airline 
services between Chicago, Windsor, Toronto and Montreal; Cleve- 
land and Toronto; New York and Toronto; and any other route 
from the United States to any point in Canada to which United 
States travellers may wish to go. It is not apparent that the pub- 
lic interest would necessarily be served by doubling the number of 
airlines authorized to operate on every route between the United 
States and Canada, but if the proposed multilateral agreement were 
in effect, the United States and Canada would be in violation of the 
agreement if they made a separate bilateral agreement to con- 
tinue the satisfactory policies respecting trans-border routes which 
have been in effect for some years.” 


Even the minority subcommittee draft of Article 7 as to bilateral 
route agreements goes further, as stated by Dr. David, than had been 
earlier considered acceptable to the United States: 


“TI would be less than frank if I failed to indicate that the posi- 
tion which might be regarded as acceptable to the United States is 
perhaps indicated most accurately by Article 3 of Sub-committee 
Working Draft No. 21. The language of that draft was as fol- 
lows: 

‘Each contracting State grants to each of the other contracting 
States, the Third, Fourth and Fifth Freedoms, such grant to 
take effect with respect to any other contracting State after sep- 
arate arrangements have been made between them concerning 
routes to be flown between their respective territories and related 
matters, such as the designation of airports of entry and of the 
points to be served by the airlines of each party within the ter- 
ritory of the other party to the separate arrangement.’ 

“Under this language, the actual exchange of rights would never 
take place as between any particular pair of States unless and un- 
til they were able to reach agreement on routes. There would be 
no compulsion to reach agreement, and there would be no enforce- 
able rights in the absence of ability to reach agreement. 

“It seems to me that the real choice of alternatives which the 
Assembly will wish to consider is between the minority Sub-com- 
mittee draft and the position just indicated. 

“The United States will not be alone in experiencing some re- 
luctance to enter into a binding obligation to exchange rights with 
any and all comers. Other countries also have the problem of pro- 
tecting their international airlines from an undue number of other 
international airlines seeking business over the same routes into 
the homeland. The easiest way for any country to limit the amount 
of competition on the routes entering its territory is obviously to 
limit the number of other countries with which it will exchange 
rights for any particular connecting route.” 


The problem raised by the Statement of Minority Views and Dr. 
David’s earlier separate statement is one of grave importance. 

As pointed out earlier, the Chicago Air Transport Agreement au- 
thorized commercial operating privileges only on routes to and from 
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the “homeland” of the nation operating the service in question. In 
the draft Air Transport Agreement considered by the 1946 PICAO 
Assembly, these same commercial privileges, the so-called “Third, 
Fourth and Fifth Freedoms,” were to be available “‘only in respect of 
through air services on routes constituting reasonably direct lines out 
from and back to the territory of the contracting state whose nation- 
ality the aircraft possesses.” It is generally admitted that neither the 
route provision in the Chicago Agreement nor the later proposal at 
Montreal is satisfactory. The United States Civil Aeronautics Board 
has certainly had difficulty in construing and applying the Chicago 
provision.”* 

On July 25, 1946 the United States, the original sponsor of the 
Chicago Air Transport Agreement, announced that it was withdraw- 
ing its adherence, effective one year thereafter. Other nations have 
since withdrawn. As the Agreement had not been found generally 
acceptable, it has little importance at this time except from an historic 
point of view. It does illustrate, however, the serious problem in- 
volved in drafting any multilateral air transport agreement with stated 
route provisions. 

Whether any middle ground can be found between the unlimited 
right of entry urged by the majority of the Air Transport Committee 
and some provision for bilateral route-fixing within a code of general 
air transport principles seems most doubtful. 

Article 7 of the draft agreement raises further difficulties. It will 
be recalled that the Chicago Air Transit Agreement, now accepted 

"by at least twenty-nine nations, contained a reservation of the right of 
the nation flown over to designate the route to be followed in its ter- 
ritory by any international air service and the airports which any such 
service may use. A similar general reservation is contained in Article 
68 of the Chicago International Civil Aviation Convention. The draft 
agreement would materially change this situation. In Article 7 (c) it 
is provided that: 

“No contracting State shall deny the use of its airports, insofar 

as their physical accommodation and traffic capacity permit, to any 

international air service of another contracting State in respect of 

stops for nontraffic purposes, if such airports are open to use by 

its own international air services.” 

Under this provision, countries with large land masses, such as 
Argentina, Australia, Brazil, Canada, China, India, and the United 
States would lose practical route control of foreign air services in 
transit. In the countries named, certain international air services now 
or will soon operate both at home and abroad. In the United States, 
for example, Article 7 (c) would allow any foreign air service crossing 
the United States in transit to use any airport in the continental United 
States, Alaska, Hawaii, Puerto Rico, and perhaps the Canal Zone, if 

*4 Linea Aerea Taca De Venezuela, C. A., Linea Aeropostal Venezolana, 


Aerovias Venezolanas, S.A., Applications for foreign air carrier permits, 
C.A.B.— (Doc. 2180 et al., Aug. 15, 1946, Order Ser. 5165). 
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used by any United States air service, and if that American service was 
also authorized by the United States to fly abroad. Due to the recent 
policy of the United States in certificating a large number of its air- 
lines to fly abroad, practically every principal airport in United States 
territory would be opened at the sole choice of the foreign air service 
for use by such foreign air service. The only control which the United 
States would retain would be based on the question as to whether the 
physical accommodation and traffic capacity of the airport concerned 
permitted the additional foreign air service use. 

The Chicago Air Transit Agreement also contained the following 
section, which was introduced and insisted upon at the Chicago Con- 
ference by a considerable number of the smaller nations: 

“A contracting State granting to the airlines of another con- 
tracting State the privilege to stop for non-traffic purposes may 
require such airlines to offer reasonable commercial service at the 
points at which such stops are made. 

“Such requirement shall not involve any discrimination between 
airlines operating on the same route, shall take into account the 
capacity of the aircraft, and shall be exercised in such a manner as 
not to prejudice the normal operations of the international air 
services concerned or the rights and obligations of a contracting 


State.” 

No substitute for this provision of the Air Transit Agreement has 
been included in the new draft agreement. The problem will cer- 
tainly be raised at the ICAO Assembly and must be answered. 

Another difficulty which does not appear solved by the draft agree- 
ment arises from the distinction between scheduled and non-scheduled 
services. It is assumed that the draft agreement applies only to sched- 
uled services, leaving Article 5 of the Chicago Convention to deal with 
non-scheduled services. Under this Article 5, each nation has the 
right to “impose such regulations, conditions or limitations as it may 
consider desirable” on commercial non-scheduled operations of for- 
eign air carriers. In the absence of any agreed international distinc- 
tion between scheduled and non-scheduled services, the opportunity 
for discriminatory practices and resulting international friction is cer- 
tainly present. Before the draft agreement is finally accepted, this 
question must be answered. 

Article 8 of the draft agreement requires any contracting state de- 
siring to exercise the rights conferred by Article 6 to give four months’ 
prior notice to each other contracting state in whose territory it intends 
its air service to land, and one month’s notice where it intends its air 
service to operate without landing. If the government of any state 
receiving a notice considers that the proposed operation is “inconsist- 
ent with this Agreement or the Convention,” it shall advise the state 
which gave the notice and the matter will thereafter be handled as a 
disagreement, subject to the arbitration clauses which I shall discuss 
later. 

If the draft agreement is accepted by the United States and ratified 
as a treaty, it will nullify important sections of the Civil Aeronautics 
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Act. At the present time any foreign air carrier must make written 
application to the Civil Aeronautics Board for a permit,”> which can 
be issued only after a public hearing and after approval by the Presi- 
dent of the United States.2* Under the laws of other countries, vary- 
ing procedures are required before a foreign air carrier is permitted to 
begin operations. It is assumed that all of these would be superseded 
by Article 8 of the draft agreement. As stated in the Commentary, 
the purpose of the provisions of Article 8 requiring notice is to “avoid 
the nuisance of having to ‘qualify before the competent aeronautical 
authorities’ of another State before commencing operations.” This 
apparently means that the giving of such notice is the only procedure 
required and that the state into which the foreign service is to fly can 
only object if the proposed service is “inconsistent” with the draft 
agreement or the Convention. Neither the report of the Air Trans- 
port Committee nor the Commentary gives any further explanation 
as to what character of proposed service could be denied admission 
under this provision. 
IV. Capacity 


Unquestionably the most important provisions in the draft agree- 
ment are those in Chapter III entitled “Capacity.” Article 10(a) as 
reported out of the Air Transport subcommittee read as follows: 


“The amount of capacity which any contracting State shall be 
entitled to permit its airlines to provide from time to time over 
various stages of each route shall be that required for the carriage, 
at a reasonable load factor, of both: 

(i) passengers, mail and cargo taken on or to be put down in 
its territory; and 

(ii) passengers, mail and cargo moving between points in the 

territories of other States which the route touches, insofar 
as capacity for such traffic is not being provided by airlines 
of the States in which such traffic is taken on or put 
down.”’27 
After being considered in the full Air Transport Committee, it was 
slightly amended and appears in the draft agreement as follows: 


“The amount of capacity which a contracting State shall be en- 
titled to permit any of its airlines to provide from time to time 
over various stages of each route shall be that required for the 
carriage, at a reasonable load factor of both: 

(i) passengers, mail and cargo taken on or to be put down by 
such airline in the territory of such State; and 

(ii) passengers, mail and cargo moving by such airline between 

points in the territories of other States which the route 
touches, insofar as capacity for such traffic is not being 
provided by airlines of the States in which such traffic is 
taken on or put down.” 


It will be noted that the term “capacity” is used without definition, 





25 Civil Aeronautics Act of 1938, §402, 52 Stat. 991, 49 U.S.C. ieo1 (1940). 


26 Civil Aeronautics Act of 1938, §801, 52 Stat. 1014, 49 U.S.C. §601 (1940). 

27 Multilateral Agreement on Commercial Rights in International Civil Air 
Transport: Proceedings of Sub-Committee I of the Air Transport Committee, 
PICAO Doc. 2761-AT/163, February 10, 1947. 
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and that there is no mention in the text of the draft agreement as to 
frequency of operation. It is, therefore, assumed that the word 
“capacity” is used in the sense that it was used by Dr. Edward Warner 
during a discussion of the difficulties of the Chicago Conference. He 
pointed out that the insuperable obstacle to agreement at Chicago 
proved to be the determination of the type and degree of limitation, 
if any, that should apply to the “capacity” of the carriers of each nation 
over each of its routes. He then defined capacity as follows: 
“ ‘Capacity,’ in this sense, is the total capacity to transport com- 
mercial load over a given route in some convenient unit of time. 
It may be expressed, for example, as the product of the number of 
schedules operated per week multiplied by the average commercial 
carrying capacity of one of the aircraft of the type used.’’28 


An examination of the text of the draft agreement and the Com- 
mentary makes it clear that the provisions of Article 10 (a) (i) give 
capacity limitations under the so-called Third and Fourth Freedoms; 
that is to say, carriage of traffic to and from the country of the nation- 
ality of the aircraft that is flying, also that the provisions of Article 10 
(a) (2) give the capacity limitation under so-called Fifth Freedom 
traffic. These must be considered separately. In the Commentary 
attached to PICAO Document 2761 (the report of the sub-committee) 
it is said: 

“The first element, namely, traffic taken on and to be put down in 

the State’s own territory is the fundamental element. In most cases 

it will far outweigh the second element quantitatively. More im- 

portant, however, is the fact that the right to provide the capacity 

required for one’s own traffic is recognized as inherent and not sub- 
ject to reduction for any reason.” 


It will be noted that in the official Commentary, attached to the 
final report of the Air Transport Committee, substantially the same 
language is used except that the words “and not subject to reduction 
for any reason” have been deleted, and the following words substi- 
tuted, “and not subject to reduction so long as the load factor remains 
reasonable.” This change is important. It was quite apparent from 
the text of Article 10(a) (i) as drafted by the sub-committee and as 
construed in the Commentary, that serious duplications of service 
might occur. For example, as between the United States and Great 
Britain, if an inherent right were held by each country to provide 
capacity for all the traffic moving between them, both Great Britain 
and the United States could operate separate services each with ca- 
pacity to carry all of the possible available traffic, resulting in twice 
as much capacity being offered to the public as the traffic demand might 
require. It was to the original sub-committee draft that Dr. David 
addressed his comments as to the difficult situations which would be 
caused in the handling of traffic between contiguous states. I am not 
sure that the slight changes made in Article 10 (a) (i) after it left the 





28 Edward Warner, The Chicago Air Conference, in BLUEPRINT FOR WORLD 
CrviL AVIATION, op. cit. supra, note 7, at 23-34. 
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sub-committee have obviated all or most of Dr. David’s objections. 
Nor am I clear that the same duplication of service is not still possible 
which was possible under the sub-committee draft. In the Statement 
of Minority Views on the final Air Transport Committee report will 
be found an objection to the draft agreement on the ground that it 
would “permit the uneconomic duplication of existing services be- 
tween pairs of States having substantial amounts of air traffic between 
themselves.” 

Even if this is not the case, Article 10 (a) (i) offers difficulties. 
Under Article 11 any state may permit its airlines reasonable discre- 
tion as regards the amount of capacity to be offered on the initiation 
of new international air services. Assuming that all services are new 
when the agreement takes effect, at the end of some unstated period 
the capacity of all services on any single route, as I read the Commen- 
tary, must be adjusted so that each airline is not offering capacity in 
excess of what it is filling up on a reasonable load factor basis. This 
definitely means that as between two countries, for example Great 
Britain and the United States, “equal opportunity” is not to be con- 
strued as an equal division of capacity. ‘Thereafter at further unstated 
periods, the capacity of each airline on this route must be readjusted 
with changing load conditions. As stated in the Commentary, the air- 
lines on a route are left free to compete for all the traffic between the 
two states. “If the airline of one State obtains more of the traffic than 
that of the other, it may put on more capacity. If the airline of the 
other State thereupon finds its load factor reduced to a point where it 
is no longer reasonable, a reduction in capacity on the part of the lat- 
ter may be required.” ‘This would appear to mean that if the airline 
of one state offers continuously better service, it may increase its ca- 
pacity with the growth of its patronage to the point where the airline 
of the other state is legitimately forced out of business. In case of 
inauguration of a new service on a route already occupied by several 
airlines, such for example as the inauguration of an Irish trans-Atlantic 
service in competition with the services already on that route, the new 
service may start with such capacity as the Irish government deems 
reasonable. If, however, the existing services were already offering 
capacity sufficient to carry traffic available, and unless the new Irish 
services succeeded in taking a sufficient part of the old traffic to get its 
load factor up to the normal on the route, it might be compelled legally 
to discontinue operations. In any event its operations would, after 
some unstated period, be cut back to whatever capacity was commen- 
surate with the traffic which it was able to carry at the route load factor. 

These opportunities for vigorous competition for third and fourth 
freedom traffic under sub-paragraph (i) of Article 10 (a) are in marked 
contrast to the stringent limitation on fifth freedom traffic under sub- 
paragraph (ii) of the same Article 10 (a). Construing Articles 10, 11, 
12 and 13 together with the Commentary, the following situation is 
disclosed. On all routes from country A to countries B, C, and D, 
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airlines of Country A can put on all the traffic desired to carry avail- 
able traffic at a reasonable load factor. If any substantial amount of 
the traffic is disembarked at B, then B is a point at which capacity 
must be recalculated. No aircraft of A can be operated beyond B 
except at a load factor based on the through traffic from A to C and 
beyond if local services of countries B or C provide capacity for traf- 
fic beyond B. In such a case, the only fifth freedom traffic which an 
airline of A could pick up at B would be the amount which would fill 
up the seats still available after the new capacity is determined. A 
concrete example would be the following: Consider a route from the 
United States to India via France and Egypt. Considerable traffic 
load changes will occur at Paris and Cairo. The route will probably 
thus have three “stages” — New York to Paris — Paris to Cairo — Cairo 
to India. If 60% is considered a reasonable load factor and 60 pas- 
sengers per week from New York to Paris and beyond is an average 
weekly passenger load, then the United States airline can operate from 
New York with a total aircraft available capacity of 100 seats per week. 
If 50% of these passengers usually disembark at Paris and if French 
or Egyptian lines are offering traffic capacity sufficient to take care of 
local traffic between Paris and Cairo, the United States airline can 
not fill up its empty 70 seats so as to continue on its through route. 
It must cut down its capacity out of Paris by reducing the size of air- 
craft used or the number of frequencies operated so that not more 
capacity is flown out of Paris than 50 seats per week. The 30 through 
passengers will go forward and fifth freedom traffic up to 20 new pas- 
sengers (not 70) , can be picked up. If again at Cairo half the through 
passengers from the United States disembark, the capacity must be re- 
duced to not in excess of 25 passengers per week and fifth freedom 
traffic not to exceed 10 passengers can be picked up to be carried with 
the through 15 New York to India passengers, assuming that Egyptian 
and Indian lines offer capacity equal to the local traffic. In actual 
practice the load drop at Paris and perhaps Cairo will be even larger. 


Obviously this formula has been developed in an attempt to give 
“equal opportunity” to local lines apparently without due regard to 
the disastrous economic results on through trunk lines. Whether this 
will provide the basis for sound and economic operations contemplated 
by the Preamble to the Convention is open to question. 


This situation seems to create the same difficulties which led to the 
breakdown of a compromise at Chicago. Mr. W. A. M. Burden, As- 
sistant Secretary of Commerce (one of the United States delegates to 
the Chicago Conference) thus described the situation: 


“Lengthy discussions of various possible formulas took place 
among delegates of the United States, Canada, and the United 
Kingdom. Those proposed by the United Kingdom and Canada 
were based on the principle that an airline might fly more trips 
only when its existing services had been more than two-thirds full 
for a considerable period. This principle was acceptable to us, but 
an insuperable obstacle arose when the United Kingdom contended 
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that only the traffic carried direct from one’s home country — as 
distinct from the traffic picked up en route — should count in es- 
tablishing the initial frequency of service and in increasing the 
frequency. 

“Intermediate traffic is absolutely essential to the economic oper- 
ation of long-distance routes, and it is on such routes that air 
transport can perform its greatest service to mankind. The im- 
portance of intermediate traffic is indicated by the experience of 
our long-distance routes in Latin America. On the Pan American 
Airways route from New York to Buenos Aires, for example, only 
30 percent of the traffic carried to Rio de Janeiro is traffic origi- 
nating in the United States, the remainder consisting of persons 
who board the airliners at points outside the United States. When 
one gets down as far as Buenos Aires, the proportion of traffic 
from the United States falls to 15 percent. 

“Under the British proposal that the amount of service oper- 
ated be governed by the amount of through traffic, a United States 
line on a route from New York to Calcutta via London, Rome, and 
Cairo might be flying three schedules a day to London but only 
two a week to Cairo and one every two weeks to Calcutta. The 
number of trips which could be flown on the further sections of 
long routes would be so low as to make the service unattractive to 
the traveler and uneconomical for the operator. It would probably 
be impossible, if such a rule were applied, for a United States line 
to operate on a business basis beyond Western Europe or, in South 
America, beyond Rio de Janeiro and Lima.’’?® 


Mr. Oswald Ryan, member and Vice Chairman of the Civil Aero- 
nautics Board, has also commented on the necessity of intermediate 
traffic to maintain the operation of long lines: 


“Of the Five Freedoms of the air, the fifth is, of course, of vital 
importance. The reciprocal grant of this privilege is essential if 
the airlines of the world are to operate with a minimum of gov- 
ernment subsidy, and are to be instruments for the promotion of 
trade and travel and not merely the instruments of national policy 
and prestige. Airlines, like the forms of surface transportation, 
are dependent not only upon terminal traffic, but also upon inter- 
mediate or ‘pick-up’ traffic — traffic which neither originates nor 
terminates in the airline’s national territory. It has been the 
United States experience that no long air route, domestic or inter- 
national, can be operated economically unless the operator has the 
right to fill space made vacant by passengers and cargo discharged 
along the route. Since through traffic normally occupies a rela- 
tively small part of an aircraft’s payload capacity, without the 
support of intermediate traffic that capacity would be largely un- 
filled on the remoter sections of the route. Private enterprise 
would have little incentive to conduct international air transporta- 
tion under such circumstances; the alternative would be govern- 
ment ownership or heavy government subsidy.’ 


Perhaps I have misconstrued the draft agreement capacity formula. 
Under present conditions it must be assumed that in most areas on 
main trunk routes local services would be in a position to offer suffi- 





29 William A. M. Burden, Opening the Sky, in BLUEPRINT FOR WORLD CIVIL 
AVIATION, op. cit. supra, note 7, at 17-28. ; . 
- 30 Oswald Ryan, International Air Transport Policy (Sept. 1946) 1 Air Af- 
airs 45-66. 
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cient capacity to handle local traffic. When this occurs, so it seems to 
me, the formula must be applied in its strictest sense. It will then 
produce exactly the same fifth freedom traffic restrictions as those de- 
scribed by Mr. Burden, which the United States and others continu- 
ously refused to accept at the Chicago Conference in 1944. Whether 
such a condition, affecting long trunk routes, will be acceptable now 
(certainly not acceptable at Chicago) , only time can tell. 
This fifth freedom problem was one of the basic questions which 
the United Kingdom and the United States thought they had settled 
at the Bermuda Conference in January-February 1946. Clause 6 of 
the Bermuda Final Act is as follows: 
“That it is the understanding of both Governments that services 
provided by a designated air carrier under the Agreement and its 
Annex shall retain as their primary objective the provision of 
capacity adequate to the traffic demands between the country of 
which such air carrier is a national] and the country of ultimate 
destination of the traffic. The right to embark or disembark on 
such services international traffic destined for and coming from 
third countries at a point or points on the routes specified in the 
Annex to the Agreement shall be applied in accordance with the 
general principles of orderly development to which both Govern- 
ments subscribe and shall be subject to the general principle that 
capacity should be related: 
(a) to traffic requirements between the country of origin and 
the countries of destination ; 

(b) to the requirements of through airline operation; and 

(c) to the traffic requirements of the area through which the 
airline passes after taking account of local and regional 
services.”’31 

Prior to the Bermuda Agreement and after the Chicago Confer- 
ence the United States had negotiated a number of important bilateral 
agreements on which no restriction whatsoever was placed on the priv- 
ilege to pick up and discharge fifth freedom traffic, just as no such 
limitations had been included in the Chicago Air Transport Agree- 
ment. Such agreements were those concluded with Denmark, Sweden, 
Iceland, Ireland, Switzerland, Norway, Portugal, Czechoslovakia and 
Turkey. After the Bermuda Agreement, the United States entered 
into additional bilateral agreements in which practically the exact lan- 
guage of Clause 6 of the Bermuda Final Act was agreed upon. These 
Bermuda type bilateral agreements include: France, Greece, Belgium, 
Egypt, Lebanon, Brazil, Philippines, Australia, New Zealand, Uru- 
guay, China, Peru, Ecuador, and Siam. 

On several occasions, notably in the discussions during the 1946 
PICAO Assembly, efforts were made to read into the admittedly flexi- 
ble provisions of the Bermuda language certain restrictions and mean- 
ings which I do not think were intended nor which are needed to 

81 Air Services Agreement between the United States of America_and the 
United Kingdom of Great Britain and Northern Ireland. Signed at Bermuda 
February 11, 1946. Effective February 11, 1946, and Final Act of the Civil Avia- 


tion Conference held at Bermuda January 15 to February 11, 1946. Treaties 
and Other International Acts Series 1507. 
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make it a perfectly workable basis for world understanding. These 
contentions were based principally on the theory that sub-paragraphs 
(a), (b), and (c) of Clause 6 were not of equal significance and 
importance; that words had been omitted which should have been 
included; that sub-paragraph (b) was superfluous and added nothing 
to the understanding. Notwithstanding these attacks, I think that the 
language of Clause 6 exactly as written in the United Kingdom-United 
States agreement is sound. It is admittedly flexible. But no agree- 
ment regulating so dynamic an industry as international air transport 
should ever be too strictly drawn. If the Bermuda Agreement is ad- 
ministered by an impartial arbitral tribunal such as that contemplated 
in the draft agreement, I am convinced that the original Bermuda 
language would provide a useful and adequate basis for the continued 
healthy and rapid growth of a worldwide air transport system to be 
composed of the airlines of nations both great and small. It would 
balance area needs for efficient local service against the necessity for 
sound and economically operated long trunk routes. The language 
is certainly not more vague and flexible than is the draft agreement 
formula. It will be noted that the latter contains no definition of the 
all-important “‘stages of each route”; fails to state how, when or by 
whom these. route stages will be fixed; does not define “reasonable 
load factor,” nor state over what time period it shall be calculated; nor 
does it indicate how often capacity must be refigured at staging points. 
All of these problems are vitally important in the sound and economic 
operation of trunk airlines. 


The draft agreement formula raises many of the problems which 
are always present in any protective tariff or import quota restrictive 
system. Local and area operations are apparently aided, but no one 
can ever tell how much both the country imposing the restrictions and 
the country affected by the restrictions have suffered from the conse- 
quent limitations on unfettered world trade. 

The draft agreement formula, in my judgment, may “dry up” 
many of the most important world airline trunk operations, or may 
require unduly heavy subsidies for their continuance. It will certainly 
affect Dutch, French, and British operations to the Far East; British 
operations via Lisbon and West Africa to Brazil and the Argentine; 
proposed Australian operations through India, the Near East, and 
Europe to London; similar proposed South African operations through 
Egypt and Europe to London; Brazilian operations via Lisbon to Paris 
and London and via the Caribbean to New York; United States opera- 
tions to Asia through Europe and to the Argentine both by the East 
Coast and by the West Coast of South America; and perhaps others. 


Another problem which the draft agreement capacity formula raises 
and does not solve is this: Does it purport to limit the total capacity 
of a British airline between London and British Rhodesia, or between 
London and Singapore? A Dutch line between Amsterdam and the 
Netherlands East Indies? Or a Belgian line between Brussels and the 
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Belgian Congo? If it does not — and I do not see how any colonial 
power can well afford to allow an international agreement to interfere 
with its trade facilities between homeland and colonies — then how 
does one calculate the fifth freedom traffic which such lines can pick 
up at intermediate points? In view of the fact that Article 13 of the 
draft agreement and the official Commentary (paragraph 3.10) makes 
it plain that “anything an airline is permitted to fly according to the 
Agreement, it is permitted to fill with international traffic,” a British 
line to Singapore via Paris, Rome, Cairo and Calcutta can stop at each 
of these points for traffic under the general right of free entry contem- 
plated in the draft agreement, assuming that these important cities 
will certainly be named traffic points under Article 7. When this oc- 
curs, then under what procedure can this British airline be compelled 
to cut down its capacity at the intermediate points as local traffic dis- 
embarks without at the same time interfering with its right to main- 
tain such London-Singapore trade as the United Kingdom: may find 
politically or economically advisable? 

The draft agreement capacity formula needs the most careful and 
thorough consideration and analysis before it can be accepted as a final 
basis for world air transport operations. 


V. Rates — SussipIEs — DISAGREEMENTS 
The rate provision (Article 14 of the draft agreement) shows a 


laudable effort toward clarity and brevity. But it certainly raises difh- 
cult questions. It provides that each state require its airlines to charge 
reasonable rates. No criteria is provided as to what are the elements 
of reasonableness. If any contracting state considers that rates charged 
by the airlines of another state are unreasonable and injurious to it, 
and a disagreement results, the arbitral procedure, to be discussed 
later, will apply. 

One of the principal difficulties is that a transport rate is often 
entirely “reasonable” so far as the state fixing the rate is concerned 
when local costs and other conditions are considered. The same rate 
may be “unreasonable” under conditions in another state to which 
the airline is flying, and “injurious” to the latter. The existence of 
this type of situation has been the primary cause for the disappearance 
of American flag merchant shipping from many world trade routes. 
The rates charged by its foreign competitors are entirely reasonable 
from their points of view, but injurious to the United States. Suppose 
the arbitral tribunal under the draft agreement decides that the rate 
is reasonable in the eyes of the state fixing the rate, but is injurious to 
another state, then what happens? The draft agreement is not clear, 
nor is it made certain whether the decision of the arbitral tribunal on 
rate questions will result in the uniformity of rates over trunk routes 
which is so necessary to prevent unfair competition and rate wats. 
These problems should be further studied. 

The subsidy provision (Article 15) does not use the word “sub- 
sidy.” It provides that “each contracting State shall refrain from 
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granting to airlines any form of assistance which fosters competitive 
practices destructive to other airlines.” 

A competitive practice which is destructive to another airline is not 
defined, but certainly must include any practice which results in a 
competitor suffering great losses in traffic. Such losses might well re- 
sult to an airline if its competitor puts on faster and larger aircraft and 
gives better service. If this improved service is the result of govern- 
ment aid, such as the increase of the capital stock in a government- 
owned airline, government payment for research and engineering, or, 
as in the case of the United States, subsidy in the form of air mail pay 
granted after a public statutory hearing before the Civil Aeronautics 
Board — in these and other such cases, does the article mean that the 
normal government operations which have resulted in injury to the 
airlines of another nation are improper and can be re-examined and 
ordered changed by an arbitral tribunal after complaint is made? 

The so-called “disagreement” provision (Article 17) provides an 
entirely new procedure for the settlement of disputes and results in 
very real international and economic control of air transport opera- 
tions. The President of the Council of the International Civil Avia- 
tion Organization (who will be elected each three years by the Coun- 
cil) becomes vested with extraordinary new powers under this article. 
He is to appoint the members of the arbitral tribunals which may hear 
disagreements “‘on the interpretation or application” of the draft agree- 
ment. The method of selecting members of these arbitral tribunals 
and the conduct of their proceedings are to be governed by rules to be 
established hereafter by the Council. The President of the Council 
is also authorized to issue restraining orders to prevent the starting of 
a new route or the effectiveness of a new rate if he is of the opinion 
“on evidence submitted” that such an order should be issued. 

The decisions of these arbitral tribunals and orders of the President 
of the Council are to be binding on contracting states who shall re- 
quire their airlines to conform thereto. If any airline fails to conform 
to a decision or order, no contracting state can allow the operation of 
such airline through its airspace until the airline does act in conform- 
ity with the decision or order. 

At the Chicago Conference the United States was not prepared to 
accept economic regulation by an international tribunal. In the Ber- 
muda Agreement, it, in effect, accepted such regulation so far as rates 
are concerned by allowing rate disputes to be reviewed by the Coun- 
cil of PICAO and agreeing to use its best efforts to put the decision 
into effect. In certain subsequent agreements beginning with the 
agreement with Brazil and similarly the agreements with others includ- 
ing Australia, New Zealand, India, and China, the United States has 
agreed that ‘‘the executive authorities of each Government will use 
their best efforts under the powers available to them to put into effect 
the opinion expressed in such report” (referring to advisory reports of 
the PICAO Council) which may be rendered in case of dispute be- 
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tween parties to the bilateral agreement in question on any matters in 
the agreement, including capacity as well as rates. 

The arbitral provisions of the draft agreement go even further 
toward complete international economic control, even though by re- 
view. A decision referred to the arbitral tribunal is unquestionably 
binding on both parties to the dispute and will be made effective 
against an airline failing to conform even though the parties may not 
desire to enforce the decision after it has been handed down. An- 
other difficulty which the arbitral provision creates is this: Under 
Articles 84-88 of the Chicago Convention, an entirely different pro- 
cedure for the settlement of disputes is set up with an appeal to the 
World Court. This procedure must be used in disputes arising under 
the Convention and the new procedure contemplated in the draft 
agreement must be used in disputes under that agreement. In many 
foreseeable cases it will be extremely difficult to determine which pro- 
cedure should be used. This may produce serious legal and political 
questions which should be fully considered. 


VI. CoNncLusIon 

The draft agreement has accepted many of the basic theories of the 
Bermuda Agreement. It provides for general exchange of transit priv- 
ileges; it does not require or allow preliminary fixing or arbitrary 
division of operating frequencies or capacity; it provides for general 
review of economic problems after complaint following inability of the 
parties to settle a dispute by negotiation. These are great steps for- 
ward. However the agreement does, in my judgment, contain certain 
defects which I have endeavored to point out. 

After giving this new draft agreement long and careful considera- 
tion, I am still of the opinion, as I have stated before,®* that it would 
be better to agree on routes bilaterally within the framework of prin- 
ciples to be incorporated in a general agreement. The Statement of 
Minority Views generally accepts this approach. I regret that the 
minority draft did not use the exact language of Article 6 of the origi- 
nal Bermuda Final Act. It did use language which apparently was 
copied from the somewhat different agreement between the United 
States and India. I also regret that the minority views are based on 
the creation of mutual rights of flight to be made effective by bilateral 
agreements with the accompanying provision (Article 7 (b) (iii) of pro- 
posed substitute articles) that 


“No contracting State shall decline an exchange of routes with 
any other contracting State on any grounds other than an insuffi- 
ciency of traffic to justify the proposed operations, or otherwise 
discriminate unfairly against any such State.” 

It seems to me that this provision goes much too far and will lead 


to disputes and grave uncertainty if one state contends that there is 





82 John C. Cooper, The Bermuda Plan: World Pattern for Air Transport 
(Oct. 1946) 25 Foreign Affairs 59-71. 
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sufficient traffic to warrant a new service and the other state denies this 
contention. 

As I said in the earlier part of this article, I hope that the missing 
air transport provisions in the Chicago Convention can be agreed upon 
and settled. But when settled and accepted, they must, without ques- 
tion, provide a basis for both equality of opportunity and sound and 
economical air transport operations. One should not be sacrificed for 
the other. A balance must be found. 





AIR TRANSPORTATION, ITS STATUS, 
TREND AND PROSPECT: 


By C. R. SmitrH 


Chairman of the Board, American Airlines, Inc. and President 
of American Overseas Airlines, Inc. 


CAN, I believe, most usefully employ the time you have allotted 

to me by endeavoring to answer some of your questions about air 

transportation. Perhaps you would like first to discuss the financial 

condition of the air lines, the factors which have contributed to present 
condition and the remedies which show promise. 

That subject is a broad one, too broad to be discussed in general 
terms, for each situation will vary in detail from the next. It may be, 
however, that analysis will discover factors which are common in their 
effect upon the individual problems. 

First, we must make sure that we will diligently seek and will hon- 
estly recognize the factors which have contributed to present status. 
We should not make the error of the pioneer settler, driven out of 
Kansas by the drought of 1895. It was evident that his difficulty 
stemmed from lack of adequate rainfall. Nevertheless, on the side of 
his prairie schooner, with its weary horses, was a placard reading “I’m 
going back to my relations. Damn Cleveland’s administration.” 

The difficulties of today focus our attention on the present and 
unless we proceed with care we will conclude that our difficulties stem 
from the economic events of the past twelve months. That would be 
an uninformed and useless conclusion, for while we have been affected 
by the events and trends of the year past many of our difficulties are 
more basic, and some of them have been building up for a decade. 

Walter Brown was Postmaster General in the cabinet of President 
Hoover. The Postoffice Department administered the air mail con- 
tracts and the Postmaster General had principal part in the creation of 
the air transport map. 


Basic PRINCIPLES FOR A STRONG AIR TRANSPORT SYSTEM 

Walter Brown believed that the United States should have and 
could have a logical and strong system of air transportation and in his 
administration of the air mail contracts he established certain basic 

principles designed to bring that about. These were: 
One: Planning must first be done on a national basis. Determine 
between what cities and over what routes there is or will be reason- 
able requirement for air transportation, then draw your national 

map on that basis. 

Two: Determine how the individual routes on the national map 
can best be grouped into operating units, into air lines. Insure that 


* Based on address before The Executives Club of Chicago, February 28, 
1947. 
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the routes of an air line will, together, form an inter-related, logical 
transportation system. Form the routes into sensible operating units 
and permit no illogical ones. 

Three: Require that the operators of these routes, the air lines, 
have adequate capital. An air carrier given responsibility for the 
operation of a principal route must have the ability to perform the 
responsibility it assumes. 

These were sound principles, founded on the experience of trans- 
portation, finance and public service. 

The air mail contracts were cancelled in 1934, the policies pre- 
viously in effect were suspect and the government began the creation of 
a new national air route map. The Postoffice Department continued 
to administer the air mail contracts until 1938. The Civil Aeronau- 
tics Board was created by the Congress in 1938 and the Board continues 
to administer the economic affairs of air transportation. 

The route pattern which immediately followed 1934 differed but 
little from that previously operated, perhaps for the reason that the 
routes were trunk routes and their requirement and location were 
obvious. As the route pattern was later expanded obvious deficiencies 
in planning became apparent. 


DEPARTURES FROM BASIC PRINCIPLES 

The first departure from logical principle was at least partial aban- 
donment of the requirement that adequate capital should be basic in 
recognizing aspiring air carriers. Some of the early bidders for air mail 
contracts did not have capital sufficient for their initial aircraft and 
equipment. Many successful bidders began business with capital in- 
sufficient to see them through the first year. 

The hope of many bidders was that they would secure the route 
authorization and then raise capital on future prospects. Many were 
successful in accomplishing that. Some, who began with capital de- 
ficiencies, later repaired these deficiencies; others began with capital 
deficiencies and have continued with such deficiencies. It is evident 
that some of the financial problems of today go back to the first day of 
operation, many years ago. 

The operation of trunk air routes is a business which requires, and 
will continue to require, very large amounts of capital. Some in the 
business and some in the government have not yet recognized that 
requirement. Until we have that recognition there will continue to 
be times of periodic crisis in air transportation. 

The second departure from logical principle was the lack of insist- 
ence that the air routes of a carrier should, together, form a logical 
transportation system, and that illogical systems should neither be cre- 
ated nor permitted. 

If you will critically examine the route pattern of the air carriers 
of today you will see in some the result of deficiencies in planning. 
Some of the air lines form an interesting assembly of diverse air routes 
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but in formation they depart far from the principle that routes grouped 
together should be inter-related. This result is partially the fault of 
the air carriers, in that they asked for the routes; partially the fault of 
the government, in that it permitted illogical grouping. 

That this illogical grouping has had consequent effect upon the 
economic status of the air carriers can hardly be disputed. The ma- 
jority of the air carriers with financial problems of urgency are those 
with confused route patterns. The relationship between the complex- 
ity of their route pattern and the complexity of their financial prob- 
lem is hardly coincidental. 

The relative ease with which an air line operation can be started, 
and the difficulty of sustaining the operation thereafter, have been fac- 
tors contributing to the complex situation of 1947. 

Air transportation is often compared with rail transportation, they 
both being members of the family of transportation. But pioneer air 
transportation in many respects was more akin to inland waterway 
transportation. 

In pioneer rail transportation the time element was different. Many 
years could intervene between the time of the construction and the 
time you first operated trains over the tracks. In rail transportation 
you had first to acquire capital, by preparing and publishing plans 
which would attract capital. You had to secure the right of way, lay 
the tracks, build the cars and locomotives and assemble the operating 
organization before you were really in the business of transportation. 

Inland waterway transportation was not so tedious in its formation. 
The “road bed” was already there, you could purchase a river steamer, 
lease a dock and be in business. You had similar opportunity in the 
early days of air transportation; you could acquire an airplane, employ 
a few pilots and mechanics and be in business. 

In spite of the requirement for planning, many mistakes were made 
in rail transportation, mistakes which we have been endeavoring to 
minimize or cure for generations, mistakes which have secured Con- 
gressional attention and brought forth advocates of rail system re-align- 
ment and merger. 

The mistakes of the rail lines were evident, written down in trans- 
portation history, for all to see and read. Many felt that there was no 
need to repeat the same mistakes in air transportation. 

The relative ease of starting new air routes deceived, and continues 
to deceive, many, including operators, potential operators and agencies 
of the government. Some are still not aware of the capital require- 
ments and the potential economic hazards of transportation, all forms 
of transportation. It remains easy to create too many air routes, too 
many duplicating routes, too many illogical routes, perhaps with the 
belief that mistakes are more easily repaired in air transportation than 
in other forms of transportation. The record indicates, however, that 
we are equally slow in correcting our mistakes in all forms of transpor- 
tation. It is obviously better to make as few mistakes as is possible. 
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The Civil Aeronautics Board long ago recognized that some of the 
air carriers were having difficulties, and would perhaps continue to 
have difficulties. The Board might well have analyzed the situation 
and concluded that one of the basic factors was illogical grouping of 
air routes, for that was and is obviously one of the basic factors creat- 
ing the difficulty. Instead the Board seemed to have concluded that 
the disability was one of size, and perhaps size alone; that the air car- 
riers in question were just too small to earn a profit and to sustain 
themselves. 

The record seems to sustain the viewpoint that thereupon the Board 
embarked upon a program to make big ones out of little ones, perhaps 
with the belief that the size of an air line, rather than the transporta- 
tion logic of an air line, is the principal factor in its opportunity for 
success and survival.’ 

The past five years have been characterized by some as a period of 
“regulation by slogan.” “Competitive balance,” “equalizing the size 
of the carriers” and the “economic optimum size of an air carrier” have 
become familiar terms. Perhaps we do not so often use the phrase 
“public convenience and necessity.” 

The air map was fairly well filled at the beginning of this period of 
new philosophy, additions having been consistently made during each 
of the preceding years. As a consequence, some of the new routes and 
extensions for the small carriers had to go into territory of marginal 
opportunity. Others duplicated, and duplicated again, services al- 
ready in operation, with resulting competition often beyond the re- 
quirements of the communities for increased service and beyond the 
evident present capacity of the communities to support the increased 
service. 

If the fulfillment of this policy had resulted in strengthening the 
United States system of air transportation, we could take some com- 
fort from that result, and be more philosophical about the obvious 
mistakes. The net effect, in my opinion, has been to weaken all, the 
small carriers and the large. 

Experience indicates that a large air line with many marginal or 
illogical air routes will lose money and position much more rapidly 
than a smaller air line with a lesser number of marginal routes. Iron- 
ically, the present policy has brought the most damaging consequences 
to the very air carriers it was designed to aid, the smaller ones; it has 
brought some of them to the brink of bankruptcy. 


Wuat PoLicy FOR THE FUTURE? 

It would be well to conclude that we have had enough of this trans- 
portation ideology; that we should return to administration premised 
upon sound transportation principles. That I advocate. I am not, 
however, in favor of blaming all of our difficulties on the “administra- 
tion”; that was the mistake of the old settler from Kansas. 


1The relative growth of the U.S. airlines since 1938 is illustrated by the 
appended tables. 
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The Civil Aeronautics Board is composed of five members, men of 
honest conviction and with demonstrated willingness to be of public 
service. In the responsibility of their administration they have an 
assignment of magnitude, for the size and complexity of their job has 
grown with the growth of air transportation, and the staff available to 
them has not grown in proportion. 

Some of these men have been members of the Board for less than 
a year, some longer. But, no matter how long they have been there, it 
accomplishes nothing to endeavor to saddle all of the past on the pres- 
ent Board. What has been done is of historical interest and certainly 
the mistakes should contribute experience. What we are really inter- 
ested in is the future, and it is responsibility for the future which is 
justly assigned to the present Civil Aeronautics Board. 

We operate under the provisions of the Civil Aeronautics Act of 
1938, on the whole a modern, enlightened and useful legislative enact- 
ment. No other country has a better civil aeronautics act to guide the 
conduct of its civil aviation development. The law is a good law. Its 
basic principle is the “public convenience and necessity” and on that 
basis it should be administered. 

We started out in 1934 with a clean map, with the opportunity to 
utilize the accumulated experience of transportation in developing 
our route pattern and forming basis for a strong system of air trans- 
portation. We did not make full utilization of that opportunity and 
I am not sure that even today we are preparing to make full utilization 
of the opportunity remaining to us. 

It may be required, probably will be, that some of the air routes 
be re-grouped. That might come about by mergers, by purchase and 
sale of specific routes or even by interchange of routes between com- 
panies. I do not profess to know the detail of what should occur or 
what may occur, but if you conclude that some of the routes are illog- 
ically grouped you also conclude that a way should be found to re- 
group them. Any or all of these methods might be used, dependent 
upon the desires of the operators, the circumstances of the case and the 
approval of the Civil Aeronautics Board. 

It is probable that the Board will want to take another look at the 
policy which has developed such highly numerical competition. On 
at least one of the routes there was in the beginning one carrier, then 
two carriers, then three, then four, and I am told that the Board is giv- 
ing consideration to a fifth. There is need for reasonable competition, 
but there is a limit to reasonable competition and there is such a thing 
as wasteful competition. When you pass the limit of reasonable traf- 
fic potentiality you begin to get in the realm of wasteful competition, 
and I am not sure that we are not already in that realm on some of the 
routes." 





18 The marginal characteristics of some of these operations have forced cer- 
tain carriers to apply to the Board for substantially higher mail rates. Since 
this paper was given, some increases have been granted. Based on 1946 opera- 
tions the mail payment to Colonial Airlines, Inc., is computed at $7.23 per ton 
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Some of the policies we have been working under have not turned 
out well. To re-evaluate those policies and to change any and all which 
have not resulted in common good is, I am sure, a task which the Board 
would willingly undertake. 

I believe that we would be ill-advised to permit our air carriers to 
go into bankruptcy; it is contrary to the national interest to do so. 
Overseas, next to the American eagle, the airplane is the symbol of 
American power and American prestige. Let our air services fail, and 
fail in full public print, and our prestige will decline. To prevent 
that, and to preserve the air power strength of American civil aviation, 
is worth reasonable investment. 

I have not intended to give the impression that our national air 
transportation system is in major part illogically created. Some part 
of it is, most of it is not, but the principal thing which should concern 
us is the trend toward making it more illogical. 

The present situation is not so complicated that it cannot be 
straightened out, and that in reasonable time, provided: 

1. We will cease making the same mistakes, over and over again. 

2. We will endeavor to repair the mistakes already made. 

Given the will to do that, on behalf of the industry and on behalf 
of the government, most of our difficulties could be straightened out 
in reasonable time. When we are convinced that the future course is 
one of sound principle, we should be in favor of giving the air carriers 
time to get their house in order. 

With clear definition of policy for the future, I believe that the 
commercial banks would lend the air lines requiring funds an amount 
sufficient to tide them over for the necessary period. If the commercial 
banks cannot assume that responsibility, we should favor the Recon- 
struction Finance Corporation extending short term credit. 

There are many other factors affecting the economic health of the 
air carriers. ‘They include the availability of experienced and prudent 
management, the control of rising costs, the expansion of the air trans- 
port market, the economic condition of the country and the economic 
condition of the world. Time will not permit discussion of all of these 
factors, important as they are. 

I believe, however, that if the regulation of the industry is con- 
ducted on the basis of sound transportation principles and if we in the 
business manage it well, there are ahead the brightest days of all. Air 
transportation has a reserve of inherent vigor, based upon its great 
public utility. With reasonable opportunity it will do well‘and will 
perform for you the tasks you reasonably expect of it. 





mile, Northeast Airlines at $15.50 per ton mile, and Pennsylvania-Central Air- 
lines at $5.73. For operations the last seven months of 1946, Chicago & South- 
ern received a retroactive mail rate of $4.90 per ton mile. These carriers belong 
to a group of airlines who since 1938 have received the greatest percent increase 
in routes by the Board, many of which are directly competitive with previously 
existing services of other carriers receiving mail pay at 45c per ton mile. It is 
difficult to understand how this great difference can be justified, except on a 
strictly temporary basis. It is not believed it can be justified as a long-term 
economic solution to the problems which have arisen. 
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APPENDIX 


I 


INCREASES IN DOMESTIC AND INTERNATIONAL ROUTE MILEAGE OF UNITED 
STATES FLAG AiR CARRIERS AS OF AUGUST 1, 1946? 


Carriers in Existence in 1988 
Original Route Mileage 
Grandfather i As of 
Route Mileage . Percentage 
1938 Si 46 of Increase 


Colonial Airlines 324 734.3% 
Northwest Airlines 2,320 710.0% 
Chicago & Southern 917 568.6% 
*TWA, Inc. 5,269 432.2% 
Continental Air Lines 624 366.5% 
*Braniff Airways 2,368 360.7% 
Northeast Airlines 648 239.5% 
National Airlines 883 223.6% 
*Pan American Airways 23,374 197.3% 
Delta Air Lines 1,091 164.5% 
Western Air Lines 2,464 146.1% 
Mid-Continent Airlines 1,113 

Pennsylvania-Central 1,762 

*United Air Lines 5,077 

Eastern Air Lines 4,834 

American Airlines . 6,633 

Hawaiian Airlines 356 

* Does not include subsidiaries and affiliates. 


II 


ADDITIONAL METROPOLITAN POPULATION GRANTED TO HOLDERS OF “GRAND- 
FATHER CERTIFICATES” SINCE PASSAGE OF CIVIL 
AERONAUTICS ACT IN 1938? 


from A 

gust 1938 to August 1, 
National Airlines, Inc. 790.5% 
Northeast Airlines, Inc. 465.7% 
Pan American Airways, Inc. 406.7% 
Northwest Airlines, Inc. 359.5% 
Delta Air Lines, Inc. 291.4% 
Continental Air Lines, Inc. 186.1% 
Braniff Airways, Inc. 145.1% 
Mid-Continent Airlines, Inc. 121.6% 
Western Air Lines, Inc. 116.4% 
Pennsylvania-Central Airlines, Corp. 94.0% 
Chicago & Southern Air Lines, Inc. 90.3% 
Transcontinental & Western Air, Inc. 
Eastern Air Lines, Inc. 
Colonial Air Lines, Inc. 
United Air Lines, Inc. 
American Airlines, Inc. 
Hawaiian Airlines, Ltd. 


2From American Aviation Daily, September 5, 1946 — reprinted with per- 
mission. 








THE AIRCRAFT COMMANDER IN 
INTERNATIONAL LAW 


By ArRNoLD W. KNAUTH 


Member of the New York Bar; Harvard A.B., 1912; Columbia and 
Harvard Law Schools, 1915. Since 1936, Member of the American 
Section of the International Technical Committee of Aerial Legal 
Experts (CITEJA), delegate to many meetings thereof. Editor of 
U.S. Aviation Reports since 1928; contributor of the Aviation Law 
Chapter to the Annual Survey of American Law. During World 
War I he was Assistant Director of Insurance, U.S.S.B. Emergency 
Fleet Corporation; and during World War II admiralty trial coun- 
sel of the Department of Justice. 


~~ is at present virtually no established law as to the status, 
rights, powers and duties of the aircraft commander in interna- 
tional air traffic. As there are some 85 “nations” controlling foreign 
relations between the various land areas of the globe — of which only 
52 are members of the “United Nations” emerging victorious from 
World War II — it is obvious that there are potentially about 85 dif- 
ferent varieties of law as to the status of the aircraft commander. Many 
of these “‘nations” are federations of states, provinces, cantons; and 
taking all the legislative jurisdictions of the globe, there are about 
524.1 Unless some positive steps are taken to establish broad general- 
ized propositions as to the aircraft commander, the chances are great 
that a needless amount of variation will occur, and commercial enter- 
prise will be hindered. 

Anticipating this development, the experts of the CITEJA began 
discussing a draft Convention on the Status of the Aircraft Commander 
in 1930, under the sound and imaginative guidance of Leon Babinski, 
the Polish expert, who was the Reporter on this topic until war over- 
whelmed his country in 1939.2. The final stages have been guided by 





1JIn 1875, after Italy and Germany were united and before Turkey began to 
break up, there were only about 35 “foreign offices”: Great Britain, France, Ger- 
many, Netherlands, Belgium, Denmark, Norway-Sweden, Switzerland, Austria- 
Hungary, Spain, Portugal, Russia, China, Japan and the 21 American republics. 
Their multiplication began with the break-up of the Turkish Empire, was accel- 
erated in 1918, and proceeds today at a rapid rate. 

In counting legislative bodies, the U.S.A. has 54 — (Congress, 48 states, 5 
territories and possessions); the U.K. has 72 in its colonies, dependencies, etc.; 
Australia, 8; Canada, 12; Union of South Africa, 6; Switzerland, 22; U.S.S.R., 
16; Brazil, 27; France, 15; India, 51; etc., etc. To make uniform for aviation 
some one rule of law — say the rule as to comparative negligence — might re- 
quire legislation in each of over 500 legislatures. 

2The first CITEJA Reporter, M. Thieffry, (Belgium), a well-known pilot, 
set up a questionnaire in 1927. Upon the death of M. Thieffry in an accident on 
a flight to the Congo, Mr. Babinski (Poland) undertook the task and presented 
a full report and a draft in 1931, CITEJA Doc. 127, which was provisionally 
approved, Resolution No. 47. Compte-Rendu of the Sixth Session, Doc. 162, 
Paris, 1931, p. 140. 
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André Garnault, the distinguished French expert.2 The text adopted 
in plenary session at Cairo in November 1946,‘ and sent to the PICAO 
with a recommendation of diplomatic action is the synthesis of a long 
and careful study, discussion and mature reflection. The time has now 
come to review and evaluate the remaining criticisms so that the work 
can be finalized. : 

As the text comes from the CITEJA, it is in the French language; 
but Articles 2, 5, and part of 6 were adopted in the English text as 
drafted by the U.S. delegation to the Cairo meeting of CITEJA,® and 
hence are not criticized by this writer. In the PICAO, there will be 
three official texts — French, English and Spanish. The accuracy of 
the transliterations and translations, both as to the sense of the lan- 
guage and as to the legal implications of words chosen, therefore re- 
quire the most careful evaluation at this time. Several English trans- 
lations have been circulated by CITEJA, by PICAO and by the U. S. 
State Department.? None seems to this writer to be wholly adequate, 
and a further reworking by the PICAO seems essential. 

The Convention deals with ten ideas, as follows: 

1. Every aircraft must have a commander, and a method for 
appointment and a succession in case of injury, incapacity, 
etc. 

2. The Commander must have authority to command and con- 
trol persons on board. 

3. He must be able, as Commander, to do what is necessary to 
expedite the voyage — procure supplies and repairs necessary 
for the voyage; and if a crew member drops out, hire a suit- 
able man to complete the voyage. It is debatable whether his 
authority may be specially limited. 

4. There should be public notice that he cannot, as Commander, 
do certain things: sell or pledge or mortgage the aircraft: per- 
form marriages, act as notary. 

5. His command of the crew begins at a certain point: as when 
they embark, and continues until the formalities of arrival are 
completed, or until he is relieved by another Commander. 
As to the aircraft passengers and cargo, his control begins 
when these are placed in his charge and continues until he 
turns them over to some other qualified authority. 





3M. Garnault presented a Report and Draft in July 1946, CITEJA Doc. 434, 
aided by Norwegian, Argentine and French observations, Docs. 415, 417, 482; 
and a A Doe TL P revision in November 1946, Doc. 451. His final * result was 
CITEJA Doc. 471, PICAO Doc. 2417, LG/6, 5/12/46 which is the basis of the 
ont printed in this JOURNAL, Vol. 14 at page 84. 

TEJA Cairo Doc. C-30, cit. supra, note 3. Subsequent versions of the 
ae. poe PICAO Doc. No. 2417 Dec. 12, 1946; PICAO Doc. No. 2879, Feb. 21, 
1947; Informal CITEJA Paris revision of February, 1947; -_ U.S. State Dept. 
translations of Feb. 20 and March 4, 1947. 
5 U.S. proposals: CITEJA Cairo Doc. C-25. 

6 No Spanish text is yet available. 

7 See note 4, supra. There is also a British Foreign Office text. 
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6. He may go to the Consul of any nation whose nationals are 
interested in the aircraft, its managers, cargo or passengers; 
what the consuls may do depends on their consular laws and 
instructions. 

7. Births and deaths on board must be suitably recorded and 
reported. 

8. The convention states that it does not attempt to prescribe 
any competency tests for commanders; that is a matter for 
hame legislation, or for CINA, PICAO and ICAO. 


9. The Convention will apply to international flight of aircraft 
registered in a State which ratifies or adheres, or registered 
by an owner who is a national of such a State. 

10. It does not apply to military, customs or police aircraft. 
There are the usual concluding clauses concerning ratification, 
denunciation, etc. 


Is THE CONVENTION WorTH WHILE FOR AMERICA? 


Some say that the Convention is not necessary; that the effort to 
state the law should follow and not precede the demonstration of the 
need and urgency of action. Before 1939, no foreigners could fly here, 
and the United States had only some 20 flying boats which went fur- 
ther than Cuba and a few machines going to Mexico and Canada; the 
problem of the commander’s status abroad hardly existed in our con- 
sciousness. It was livelier in Europe, where some 250 landplanes were 
daily flying from country to country. 

During the war, the civil aspects of aviation were unimportant; if 
a man had a military officer’s orders in his pocket, he flew where he 
pleased, regardless of local police and sovereignty. ‘Those days are now 
over. Civil conditions are with us again. 

There are now nearly 1,000 machines, of great value and carrying 
persons of importance, couriers, mail and cargoes of increasing value, 
engaged daily in international flight. Nearly half of them are United 
States aircraft; nearly all of them are manufactured in American fac- 
tories, paid for by dollar financing, often serviced by Americans with 
American spare parts and products. The United States believes that 
it has and will keep the lead in international flying. Numerous Amer- 
icans are now intensely interested in every aspect of the subject. The 
pilots, through their Air Line Pilots Association, are keenly interested 
in bettering and standardizing their position. The police authorities 
of every nation are acutely aware of their power, opportunity and duty 
to watch and control the actions of foreign aviators. If we wait until 
the need of a convention has become urgent, it will be too late to act 
in time, and the public may fairly criticize those who delay the matter. 
When a subject is lively, but not yet shaped by the Courts, it may be 
easier to shape it by agreement; after cases have given the matter some 
unexpected and undesired twist, it may be difficult to undo what has 
occurred and give it a new shape. The Warsaw Convention of 1929 —: 
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adopted by us in 1934 — is a good example; it set a pattern of carrier 
liability before there were many cases, and before any party to the situ- 
ation thought it had attained a superior position which it would be 
anxious to maintain. 

The travelling public, those who ship their valued products by air, 
the insurance companies which underwrite these risks, and the govern- 
ment agencies concerned with air travel, all now have a great interest 
in the authority and duties of the aircraft commander, and that inter- 
est is bound to grow rapidly as international operations expand to new 
countries and become more and more intense on the old routes. The 
view that the Convention or the Legal Status of the Aircraft Com- 
mander is needless was advanced belatedly and, so far as the writer 
knows, only in the United States. The U. S. CITEJA Advisory Com- 
mittee had put the matter to a vote in June, 1946 and in January, 1947; . 
on each occasion the result was overwhelmingly in favor of considering 
the subject now. It would seem that the European countries are 
ready to go ahead with the Convention regardless of opposition. 

The commander’s status is today quite undefined. Surely a man 
employed to exercise some sort of control over a half million dollar 
machine, with a crew of 5 to 10 persons, with 30 to 80 passengers, 
cargo and mails of high value, and travelling over and to many jurisdic- 
tions should certainly have his status, rights and powers carefully and 
clearly stated in every language. The public interest demands it. 


Is THE CONVENTION SOUNDLY CONSTRUCTED? 


Coming to the structure of the draft Convention itself, criticism 
has been directed at three sections — Section 1 (2) as to how the com- 
mander shall be named; Section 3, which states the Commander's 
power to pledge his employer's credit to buy necessaries for the voyage 
and to hire a substitute for a man who quits; and Section 6, which 
states the commander’s right of access to the consuls of the various 
countries interested in the aircraft, the persons in it and its cargo. In 
neither case is there complaint about the clarity of the statement. The 
quarrels are with the basic ideas expressed. 


Selection of Commander 

As to the selection of the Commander, the employing airlines want 
the right of choice, while the Airline Pilots Association (ALPA) ap- 
pears to wish the chief, first or senior pilot to be the Commander auto- 
matically. There are risks either way. Automatic seniority command 
destroys responsible management. If there should be a choice, it is 
feared that politics and nepotism will give the command — and the 
brass stripes — to some personal or family favorite, unqualified or less 
qualified than the first pilot and others on board. Hence, if the oper- 
ator may choose, the choice must be made among the fully qualified 


8 See text Convention and series of articles on the Warsaw Convention in the 
Winter issue, 1947 of the JOURNAL: 14 JOURNAL oF AIR LAW AND COMMERCE 30, 


37, 44, 87. 
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and certificated men on board. No less qualified man should ever be 
able to tell the more qualified first pilot what to do in any emergency. 
The decision to turn back, to go to an alternate airport, to land or not 
to land in thick weather, etc. must rest with one man — the most highly 
trained man aboard, up-to-the-minute in his knowledge of the pro- 
cedures and practices of the place and the hour. No employer, com- 
pany officer or stockholder should be able to overrule his judgment. 
It is not merely a matter of the safety of the one airplane; the safety of 
all other airplanes in the vicinity — especially in thick weather — de- 
pends on the correct use of the correct procedures. And everyone on the 
ground, who may be hurt by a crash, is keenly interested that the planes 
overhead — especially in bad weather — shall be commanded by men 
holding the highest rating and best trained to cope with adverse con- 
ditions and “instrument” procedures. 

It may be that in the future, a rank of commander-pilot may be 
created and that former first pilots, retired because of age or disability, 
might be eligible for such rank although not personally fit to handle 
the controls. Should such rank be created by the regulating authori- 
ties, command might be entrusted to such men. 

This is an international matter. It is urgently important that no 
State should sanction a flight to another State with the command in 
the hands of any person who does not possess the highest qualifications, 
much as a ship may not sail unless her skipper holds full Master’s 
papers. 

Pledge of Credit 


As to the pledge of credit, the difference of views seems to have two 
angles: one question is whether the commander of the airplane — the 
leading person in charge for the owner or operator — is to be like a 
railway engineer or conductor or the driver of a bus or truck, who, 
when anything happens that he cannot fix with the tools and spare 
parts in his kit, simply sits down by the track or roadside and waits 
for the employer to send him aid. Railroads and bus-truck lines have 
no problem as to supplies, for their trains and vehicles stay on definite 
tracks. A Union Pacific train has never been blown by a cross wind 
into Texas; a Pennsylvania Greyhound bus has never unexpectedly 
found itself in Ontario. 


Such things do happen to ocean shipping; and it has long been 
well settled that the Masters of vessels have powers adequate to deal 
with such situations and to keep the commercial enterprise moving, 
even under unexpected adverse conditions such as arise when cable 
communication is broken, when censors refuse to pass radio messages, 
when, for any of many reasons, the Master cannot quickly get the 
advice of his boss and has to act on his own responsibility or abandon 
the pretense that he is a common carrier in commerce and bound by 
a valid contract, duly paid for, to accomplish an agreed voyage. The 





ion ® An analysis of the Shipmaster’s powers is given in a later section of this 
per. 
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method by which the ship carriers can obtain credit in places where 
their normal arrangements are inadequate is the secret maritime lien 
in rem, which, with sundry local variations, prevails very generally in 
the ports of the world. This is supplemented by the bottomry bond," 
now seldom needed. These are sharp legal instruments which air 
carriers will, presumably, wish to avoid if they can find a satisfactory 
method of performing their commercial obligations by some smoother 
devices. Indeed, the proposed Convention, in Article 4, prohibits the 
Commander from making the pledge necessary for a bottomry bond. 

It is submitted that the provisions of Article 3 of the proposed 
Convention are less onerous than the maritime device of the secret lien 
which follows the ship wherever she goes and into whosesoever posses- 
sion she passes. If a still less onerous device can be constructed which 
will satisfy the needs of commerce and persuade the shippers of cargo 
and their underwriters that contracts to carry by air will really be per- 
formed with reasonable dispatch, we have not heard of it. 

The critics do not, it is submitted, give their due weight to the 
potent words “necessary,” “prompt” and “indispensable” with which 
the powers to pledge credit are hedged about in Article 3. The critics 
appear to compel the Commander and supplyman to submit every 
purchase which requires credit to the managers of the airline at some 
company office where a suitably empowered contracting officer may be 
located. This assumes access to free and rapid means of communica- 
tion by telephone, cable or radio. 

It is fair to recall that since 1912 — 35 years last past — there have 
been World Wars totalling 12 years or one-third of the time, and im- 
portant wars, with cables cut and censorships at inconvenient places, 
for at least 4 more years, or half the time. It seems, on this record, to 
be vain to construct a system of operations based on uninterrupted 
peace and daily and hourly availability of uncensored and uninter- 
rupted communications between the continents. Shipping by sea often 
has to make use of the Master’s powers of pledge in order to keep com- 
merce moving, and few indeed have been the complaints of abuse of 
these powers. In this writer’s view, it is wiser to equip our air carriers 
with powers adequate to meet the political and economic interrup- 
tions that have so often occurred in our own lifetimes, and are likely 
to occur again. 

The Convention text does not reduce the aircraft commander to 
the level of a railway conductor or a bus or truck driver. It gives him a 
position somewhat below but broadly analogous to that of a ship- 
master. This position is the result of much debate and consideration. 
It is submitted that it is right. There are in the world probably 5 
million truck and bus drivers — perhaps many more. Such a large 

10 Concerning maritime liens, see: PRICE, MARITIME LIENS (Sweet & Max- 
well, London, 1940), summarized in 227 L.Q. Rev. 44 (1941); Price, Statutory 
Rights in Rem (1945) 27 J. Comp. Leg. & Int’l L. 21; Price, Priority of Maritime 
Liens (1942) 24 J. Comp. Leg. & Int’l L. 88; I BENEDICT, ADMIRALTY 269, 272; 


(6th ed., Knauth, 1940); RoBINSON, ADMIRALTY c. 10 (1939). 
11 See, ROBINSON, op. cit. supra, note 10 at 870, 446; 2 BENEDICT at 176. 
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group may not, of course, be entrusted with broad contractual powers. 
There are not over say 25,000 shipmasters, all of whom have broad 
agency powers. There may in the foreseeable future be 10,000 inter- 
national-flight aircraft commanders. ‘Today there can hardly be as 
many as 3,000 in all countries on all routes.12_ They are supposed 
to be men of the highest character, trustworthiness and ability; they 
command pay which shows their worth. Air carriers ask the public to 
pre-pay large sums for contracts to carry swiftly. They must envisage 
a system by which all air carriers — large and small, scheduled and 
trampers — can satisfy the public and perform their contracts under 
all conditions, including the unforeseeable interruptions which are 
bound to occur in out-of-the-way spots at most inconvenient moments. 
It is submitted that the Convention supplies such a system; that it is a 
minimum system, and reasonable and workable. 

So much for the question whether the aircraft commander is a 
railway conductor, a shipmaster or something else. 


Necessaries for the Voyage Undertaken 

The other angle is the meaning of “necessaries for the voyage,” 
“necessary repairs,” “absolute necessaries,” and “indispensable crew 
service,” and the like, found in Article 3. The text deals with neces- 
saries for the voyage “undertaken” or contracted for. It might ex- 
clude a ferrying voyage in ballast, and be tied to commercial obliga- 
tions. This would emphasize the public interest in the movement of 
commerce. 

The real task is to persuade the supplyman and repairman in the 
distant foreign place to undertake to furnish the supplies and repairs 
on credit. The fact that the Commander has the legal power to pledge 
his employer’s credit is no guarantee that the supplyman will accept it. 
He will want cash in Timbuctoo, not a right to sue in London or 
Chicago. At the very best, the system of the Convention will work 
well only in a world where aviation supply and repairmen are edu- 
cated to rely on the pledge of credit which the Commander is empow- 
ered to make. 

The repairman may sometimes have a possessory lien. Whenever 
the whole airplane or any part of it is brought to his shop, he will not 
have to release it to the owner until he is paid. That lien is of no use 
to the supplier of gasoline, oil or food; nor is it useful to the repairman 
who comes onto the airport and repairs the airplane without taking 
possession of it. However, many of these situations are going to be 
solved by payment enforced through the repairman’s possessory lien. 
That lien always threatens delay; it slows up airplane service. The 
repairman’s possessory lien is not commercially useful. It is an ob- 
structive lien. For as long as it is exercised, the airplane cannot move 





_ 12The U.S. Civil Aeronautics Authority has at present outstanding licenses 
suitable for piloting scheduled and unscheduled air transports to 3300 persons. 
Not all of them have attained or retained the necessary medical status. The U.S. 
Coast Guard has at present outstanding Master’s licenses (all vessels, all oceans) 
to about 15,000 persons. Many are inactive. Each is good for 5 years. 
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or earn any money. As soon as the airplane moves to earn money, the 
possessory lien is necessarily lost, for the repairman is in no position to 
run the airplane for himself or for the account of others. 

Large airlines do not need these arrangements for credit, for they 
have worldwide arrangements. But there will be many lesser lines, 
and many trampers and charter flights. Their needs are very impor- 
tant. The Convention is designed to meet these needs. It is the same 
in the ocean carrier business. Cunard and Canadian Pacific, covering 
the globe, do not need or want liens and implied powers of pledge for 
credit, but have to tolerate a system which enables the generality of 
shipping to function. 

It has been proposed that the employer may limit his commander’s 
statutory powers by express terms; the CITEJA experts wrote such a 
text and later discarded it.’* It poses the question whether the em- 
ployer would have to bring the limiting notice to the attention of the 
prospective supply and repairman, or whether the intending supply- 
man must make inquiries for himself. It would seem reasonably easy 
for an airline which places a contracting officer at an airport to give 
express notice to all the supply and repairmen in the locality that 
its commanders at that place have no authority to buy supplies or order 
repairs. Even at the largest airports, such notice could readily be given 
to the supplymen who solicit business there. If the burden is reversed, 
as it is in the maritime trades,’* the duty to inquire must be limited 
to what can be found aboard the airplane or what is common knowl- 
edge at that place, for it is assumed that there is no time or opportunity 
for communication with the distant home office of the airline. The 


‘ pe a put it in, Doc. 434, July 1946; and took it out, Doc. 451, Novem- 
er , 

14 The U.S. Maritime Lien Act (1910, reenacted 1920), June 5, 1920, C. 250, 
41 Stat. 1005, 46 U.S.C. 971 (1940) provides: 

“Persons Entitled to Lien’* — Subsection P. 

“Any person furnishing repairs, supplies, towage, use of dry dock or marine 
railway, or other necessaries, to any vessel, whether foreign or domestic, upon 
the order of the owner of such vessel, or of a person authorized by the owner, 
shall have a maritime lien on the vessel, which may be enforced by suit in rem, 
and it shall not be necessary to allege or prove that credit was given to the 
vessel.’ 

“Persons Authorized to Procure Repairs, Supplies, and Necessaries” 

—Subsection Q 

“The following persons shall be presumed to have authority from the owner 
to procure repairs, supplies, towage, use of dry dock or marine railway, and other 
necessaries for the vessel: The managing owner, ship’s husband, master, or any 
person to whom the management of the vessel at the port of supply is entrusted. 
No person tortiously or unlawfully in possession or charge of a vessel shall have 
authority to bind the vessel.” [Italics added.] ; . 

“Notice to Person Furnishing Repairs, Supplies, and Necessaries” 
—Subsection R 

“The officers and agents of a vessel specified in Subsection Q shall be taken 
to include such officers and agents when appointed by a charterer, by an 
owner pro hac vice, or by an agreed purchaser in possession of the vessel ; 
but nothing in this section shall be construed to confer a lien when the furnisher 
knew, or by exercise of reasonable diligence could have ascertained, that because 
of the terms of a charter party, agreement for sale of the vessel, or for any other 
reason, the person ordering the repairs, supplies, or other necessaries was with- 
out authority to bind the vessel therefor.” [Italics added.] 

The leading case is Carver v. United States (The Clio), 260 U.S. 482, 1923 
A.M.C. 47, where Holmes, J. said: “To ascertain is to find out by investigation’ — 


i.e., to ask: Is there a charter? 
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usual course would be to ask the commander to display his credentials 
and state what limitations, if any, have been imposed by his employer. 
There should be no occasion for any but a truthful answer; and an 
employer who places a lying or deceitful person in charge of his air- 
plane should, on ordinary principles, be responsible to businessmen 
who in furtherance of commerce rely on the clear appearance of good 
faith. The preference of this writer is for the system of express notice 
to the tradesmen who solicit business at the airport. 

Consider the situation of a repairman who will rely on the Con- 
vention and a signature of an aircraft commander to a contract and 
promissory note. He must be prepared to prove, in a foreign court, 
in an action in personam against the “exploitant” of the aircraft the 
following propositions: 


(a) the man in the airplane was at the time in fact the aircraft 
commander; 

(b) the signature is his signature; 

(c) the man was at the time in fact employed by the defendant and 
entrusted with charge of the aircraft; 

(d) the voyage contracted for was such and such; 

(e) the repairs and supplies were necessary to further continu- 
ance of the voyage contracted for; 

(f) the repairs and supplies could bring about the prompt re- 
sumption of the voyage; 

(g) he had not received notice of any express limitation on the 
commander’s statutory authority; there was no local knowledge 
of any limitation. Or alternatively, he made inquiry of other 
tradesmen and asked the commander and was assured that 
there was no limitation on his powers. 


He must admit that he does not rely on any agreement of mort- 
gage or similar charge, which is forbidden by Article 4. Furthermore,. 
if he has to sue in the U.S.A., he cannot recover the lawyer’s fees and. 
other expenses; he can only get what we call court costs. And he runs. 
the risk of finding that the ‘“‘exploitant” or airline manager is bankrupt. 


These burdens certainly reduce the risk of abuse of the credit 
power. Many may think that Article 3 is not as valuable a creator of 
credit as it seems. 


Safety vs. Benefit 

A critic of Article 3 has suggested that the Commander’s statutory 
powers should be expressly limited to what is necessary for safety. 
Paragraph 3 (c) is already thus limited; but paragraphs 3 (a) , (b) , (d) . 
(e) and (f) are clearly broader — they authorize the Commander to. 
buy, repair, borrow and hire in order to get on with the voyage. This 
is a very fundamental problem. Is it enough to empower the Com- 
mander to get the stranded cargo into a warehouse and the stranded 
passengers into a hotel? Or do the demands of commercial enterprise 
dictate that the goods and the passengers must be caused to arrive at 
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their destinations? This problem is well-known in the shipping in- 
dustry as the question of common safety versus common benefit. Com- 
mercial benefit envisions more than safety — it contemplates arrival at 
destination or market. This problem will become familiar in air 
transport. Are the merchants going to be satisfied with a legal set-up 
which strands them and their goods in mere safety at a place where they 
do not want to be? Or will they demand a legal system which at least 
authorizes the commander on the spot to make engagements which may 
enable the aircraft to resumé the voyage promptly? As the air cargo 
business increases, it may safely be predicted that the latter course will 
become imperative. The shippers and consignees of air cargoes, backed 
by the insurance companies and the banks which provide the credit 
for the movement of the goods, will insist on more than “common 
safety” at the place of delay; they will demand safety and the resump- 
tion of the voyage to destination. Article 3 as now drawn meets that 
demand. This is an important point. The existence of the airlines 
has evoked air commerce, which must insistently be served. Absent 
the commerce, air transport would revert to an adjunct of luxury and 
pleasure. 
Power to Hire Substitute Crew Members 

Special attack is directed at Article 3(e), which empowers the 
Commander to hire a substitute for a man who quits. It is earnestly 
said that each aircraft crew is a “team” and that it is positively danger- 
ous and risky to contemplate a system where a substitute may be put 
in, to replace a member of the team who quits. 

Stewards and stewardesses, horse handlers, and other attendants in 
airplanes can, of course, readily be replaced. 

The criticism is however relatively true today as to pilots, naviga- 
tors, radiomen. But there have been enough instances of the substitu- 
tion of one man by another to show that substitutions are feasible. 
We notice that a fully booked flight is not cancelled because an as- 
signed pilot catches a cold; another man is substituted, without laying 
up the whole crew. Air transport is not so fragile an instrument that 
the illness of one man during the journey stops the whole enterprise 
if he can be replaced by another man holding the proper qualifica- 
tions. As the years pass, it seems reasonably certain that the supply of 
adequately trained men will increase, and if one such happens to be 
available at a place where another man happens to quit work, the 
needs of commerce will dictate that a means must be provided for 
making it possible to hire the substitute and get along with the busi- 
ness, without waiting for a manager on the other side of the world to 
give the arrangement his blessing, or a government official at a distant 
capitol to go through a regulatory ritual. 


Access to Consuls 


Coming to Article 6 — access to the consuls — it is said that this is 
unworkable and will result in conflict, confusion and strife. But all 
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that the text says is that the Commander may call the consul’s atten- 
tion to the situation of the man or property in respect of which the 
consul may have a duty to perform. How this can cause strife is not 
clear. Consider the alternatives: the consul of the airplane’s State of 
registry alone is to be notified. It will then be his duty to care for 
nationals of other States, to look after property owned in other States. 
What could stir up more strife than that? It takes the consul out of 
his proper national duties and turns him into an international officer. 
Or consider a third alternative: After the accident or disaster, the con- 
sul of the airplane’s registry looks after the people of his own country, 
but neglects all foreign interests; and the aircraft commander — who 
has no status with the police of the foreign place where he has hap- 
pened to descend — cannot or need not notify the consuls of the for- 
eign interests concerned. What could be more productive of com- 
plaints than that? 

It would seem proper to ask the critics of Article 6 to be much more 
specific, and give us some realistic examples of the supposed conflicts 
which this Article might engender. 

Article 6 was carefully reworked at Cairo by the American delega- 
tion; they added the last paragraph, which CITEJA adopted. Thus 
on the record, the United States is committed to Article 6, and it would 
be embarrassing to abandon or oppose it now, unless the reasons are 
of the most convincing sort. 


THE MarITIME ANALOGY 


It is asked what comparable authority the shipmaster has to pledge 
the shipowner’s credit? 

The shipmaster’s powers are traditional in English and American 
law, and found in the cases and some statutes.° In Europe they are 
stated in the Codes.'® 


The shipmaster at sea usually commands a vessel worth from 
$300,000 to $800,000 in peace times. Numerous vessels are worth 
$1,000,000 to $2,000,000. There are 200 or 300 vessels worth from $5,- 
000,000 to $20,000,000. Every shipowner has the benefit of some form 
of statutory right to limit his liability in respect of his personal liabil- 
ity for the contracts and the negligent acts of his shipmasters.17 Up 





15 U.S. statutes provide that he must furnish wage accounts, enter and clear 
vessels at the custom house, perform many specific duties. Since 1931, his “priv- 
ity and knowledge” of an unseaworthy condition prior to the moment of sailing 
is the privity and knowledge of the shipowner. MACLACHLAN, MERCHANT SHIP- 
PING (7th ed., London 1932) Chapter IV, presents the most comprehensive state- 
ment of the British law and views as to the shipmaster. 

16 The famous French Ordonnance de la Marine of 1681, states the Captain’s 
powers in Livre Second, Titre Premier, Articles 1-86. He selects the crew 
(Art. 5), furnishes the ship (Art. 8), signs bills of lading (Art. 9) keeps the 
log (Art. 10), must be personally present when the vessel departs (Art. 13), 
cannot make purchases in the port where the owner resides (Art. 17), but may 
do so elsewhere (Art. 19), is personally liable for abuse of his powers to purchase 
eapelies (Art. 20, 29, 30), may discipline and punish the crew for offenses (Art. 


“17 For an account of various systems of limitation of shipowner’s liability, 
see IV, BENEDICT, op. cit. supra, note 10, §543. 
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to this date, the aviation industry has been extremely shy about pro- 
posals for any similar “global” limitation of liability.1® 

For necessary supplies and necessary repairs, the shipmaster may 
pledge his employer's property — vessel and freight — either in writing 
as by a Bottomry Bond or a supply or repair contract or bill approved 
by himself, or orally, and his dealings, if not secured by an express 
pledge, are nevertheless impliedly secured by the secret, unrecorded 
maritime lien which adheres to the vessel and to her voyage freight, 
and which cannot be defeated by a transfer of ownership nor by a 
bankruptcy. It can only be defeated by a governmental requisition 
of the vessel, in which event the lien adheres to the just compensa- 
tion payable or paid for the vessel.’® 

Considering the large values of vessels, this secret lien security is 
ample for the largest imaginable purchases of necessaries, for the larg- 
est supposable wage bills, for very large “necessary” repairs. 

Furthermore, the shipmaster has implied authority to sign bills of 
lading of all descriptions, binding on his employer and also on the ship 
in rem to carry goods at whatever freight rate is named to any place 
which is named.*° Also, he may take passengers and a cargo without 
any written contract at all,?4 and by the act of sailing the ship bind his 
employer and also the ship tn rem to carry that cargo to an orally 
agreed destination on common-law terms of carriage, i.e., to deliver 
safely subject only to the four defenses of Act of God, the King’s ene- 
mies, inherent vice of the goods, act of law or legislation. 

He can, with certain statutory formalities, fire his crew”? and hire 
a new crew.** He can discipline,‘ dis-rate,> promote. He can con- 
fine a person in the ship’s brig.*”_ He can stop, slow, anchor, deviate,”® 
make general average sacrifices within very broad limits of honest per- 

18M. Ambrosini, CITEJA Reporter, has pursued this difficult topic: 
CITEJA Report, August 1936, Doc. 305; CITEJA Report, July 9, 1946, Doc. 437. 


See American observations, February 19386, CITEJA Doc. 291, and September, 
1936, CITEJA Doc. 314. 

19 See I BENEDICT, op. cit. supra, note 10, at 26. Also: Fitz-Henry Smith, 
The Maritime Lien Act (1911) 24 Harv. L.R. 182; J. W. Griffin, The Federal 
Maritime Lien Act (1923) 87 Harv. L.R. 15, 1924 A.M.C. 206; E. L. Willard 
Priorities Among Maritime Liens (1931) 16 Corn. L.Q. 522. 

20 Carriage of goods by Sea Act, Act of April 16, 19386, Sec. 3 (3), 49 Stat. 
1208, 46 U.S.C. 1303. The language is identical with the Ocean Bill of Lading 
Convention, Brussels, 1924. U.S. Treaty Ser. No. 931, 51 Stat. 233. See dis- 
cussion in KNAUTH, OCEAN BILLS oF LADING (2nd ed. 1941) at 130. 

21 The Esrom, 272 Fed. 266 (C.C.A. 2nd, 1921). He may agree to an ad- 
justment of a dispute about demurrage and dispatch money: The Theodore Roose- 
velt, 12 F. 2d, 562, 1926 A.M.C. 764 (C.C.A. 4th). But he may not vary a con- 
tract, such as a charter party or bill of lading, made by his employer: The Manta 
13 F. 2d, 585, 1926 A.M.C. 1354 (C.C.A. 2d). 

22 Master may fire a seaman: Texas Co. v. N.L.R.B., 120 F. 2d, 186, 1941 
A.M.C, 885 (C.C.A. 9th). 

23 Master may hire a seaman: R.S. 4504, 46 U.S.C. §546. 

24 The Algic, 95 F. 2d, 784, 1988 A.M.C. 531 (C.C.A. 4th) (mutiny) ; South- 
ern S.S. Co. v. N.L.R.B. 816 U.S. 31, 1942 A.M.C. 515. 

25 Neal v. Lykes, 127 F. 2d, 879, 1942 A.M.C. 724 (C.C.A. 5th). 

26 Bender v. Waterman, 1946 A.M.C. 1822 (E.D. Pa.). 

27 United States v. Flores, 289 U.S. 137; The Rolph, 293 Fed. 269, 1924 
A.M.C. 23 (N.D. Cal.) ; aff'd 299 Fed. 52, 1924 A.M.C. 942 (C.C.A. 9th); Dick v. 
U.S. Lines, 38 F. Supp. 685, 1941 A.M.C. 287. 

28 The Turret Crown, 297 Fed. 766, 1924 A.M.C. 253 (C.C.A. 2nd); See Exner 
v. Gallagher, 157 F. 2d, 291, 1946 A.M.C. 1449 (C.C.A. 2nd). 
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sonal judgment on the spot as to what the situation requires.2” He 
can marry,*° bury,*! conduct religious services. 


CONCLUSIONS 


The object of giving the shipmaster the foregoing powers is to ex- 
pedite commerce. For without cargoes and passengers and the mails, 
air carriers would not exist and pilots would be unemployed. We 
bend our efforts to create an international rule of law which will fa- 
cilitate the services rendered by air carriers. It is not sufficient to rely 
on the local laws of the 85 nations and the 524 legislative jurisdictions. 
For all local authorities are by nature hostile to the foreigner, to his 
commerce, to his laws and ways. David Maclachlan, the great organ- 
izer of the merchant marine law of England in 1860, wrote in his pref- 
ace a statement repeated by his editors through eleven editions; it is 
as sound today for air transport as it has always been for transport by 
sea.32. Mr. Maclachlan was emphasizing the merits of the ‘general 
maritime law” to which we can resort in all nations. But there is no 
“general aviation law”; we must create it. This has since 1925 been 
the highly important work of the International Juridical Committee 
of Air Law Experts. They have already given us the Warsaw Conven- 
tion for Passenger carriage, Baggage and Air Waybills for cargo and 
the Convention on Attachment of Aircraft — both in very general use. 
They have offered texts on Surface Damage, Salvage at Sea. They 
have thoroughly discussed and explored numerous other possibilities 
for uniform international private air law — land salvage, collision, in- 
surance aspects, the crew’s employment contract, general average, title 
registration, enforcement of pledges, mortgages, conditional sales agree- 
ments. The Commander Convention is part of this series. Each is 
designed to be an expediter of commerce — an aid to air transport, 
expressing conditions fair to the carriers, the pilots and employees, the 
passengers and shippers of cargo, and in the general public interest. 
The fear that the many sovereign nations of the earth will solve these 
problems, each for itself, with countless variations of detail, all ham- 
pering and destructive of air commerce, urges us to support every 
reasonable step towards a common statement of legal principles which 
can be widely accepted. 





29 CONGDON, GENERAL AVERAGE, 4 (2nd ed., N.Y., 1923). The classic case 
is Ralli v, Troop, 157 U.S. 386 (1895). See ROBINSON, op. cit. supra, note 10, at 
774. 


30 Fisher v. Fisher. 250 N.Y. 313, 1929 A.M.C. 659. 

31 Brambir v. Cunard, 37 F. Supp. 906, 1941 A.M.C. 391 (S.D. N.Y.). 

32 MACLACHLAN, MERCHANT SHIPPING, Preface to 1st ed. (1860): 

“The municipal law, . . . framed for the citizen, and occupied solely with the 
relations that multiply within the same independent commonwealth, is hostile to 
foreign intercourse; and consequently under a conflict with other laws of that na- 
ture it needs must resort to the Comity of Nations, not for a governing principle, 
but for a temporary concession that leaves these conflicting laws as hostile as be- 
fore. The law maritime, expressly with a view to intercourse with other nations, 
commissions and announces the agent [the Shipmaster] through whom it is to be 
conducted, and governs that intercourse when it takes place. The validity of his 
acts is dependent upon its sanction; and the foreigner is secure of no advantage 
obtained in prejudice of the Master’s public authority.” [Italics added.] 
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N September 26, 1946, the Civil Aeronautics Board issued an or- 
der’ “instituting an investigation into all matters relating to and 
concerning services of air carriers indirectly engaged in the air trans- 
portation of property.” ‘This investigation is one of wide scope and 
encompasses the great freight forwarding industry. The basic purpose 
of the investigation is a determination as to what part the freight for- 
warders should play in the further development of air freight within 
the United States. 
The Board was moved to institute this investigation for at least 
four reasons: 

First, the Board on March 13, 1941,? assumed jurisdiction over 
the operations of the Railway Express Company (a freight for- 
warder in its broadest sense) in the transportation of express, 
through the medium of air carriers, and issued to that company an 
exemption permitting it to continue to operate until the Board, 
through further investigation, determined whether it should be 
given a certificate pursuant to Section 401 (e) of the Civil Aero- 
nautics Act of 1938 as amended.’ The Board has never completed 
its investigation relative to the issuance of such a certificate to the 
Railway Express Agency and the exemption order in amended form 
remains in effect.‘ 

Second, Universal Air Freight Corporation, organized on Sep- 
tember 16, 1940, for the purpose of extending freight forwarding 
operations to air transportation, began its operations on July 10, 
1941. This was apparently the first incursion of a freight forwarder 
(other than the Railway Express Agency) into the air transport field 
since the passage of the Civil Aeronautics Act of 1938. On Novem- 
ber 14, 1941, Universal filed an application with the Board for au- 
thority to operate via scheduled air carriers between all States of the 





1C.A.B. Order Ser. 5208, Docket 2540, issued Sept. 26, 1946. 
2 Railway Express Agency, Grandfather Certificate, 2 C.A.B. 531 (1941). 
3 Ibid. 


4Order amending order temporarily exempting Railway Express Agency, 
Inc. from provisions of Sec. 401 (a), C.A.B. Order Ser. 5149 (Sept. 3, 1946). 
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United States.5 A prehearing conference was held on this applica- 
tion on January 26, 1942. At this point, the Board decided that an 
investigation of Universal’s operations was in order and took no 
further action on the application, which is still pending before the 
Board. On March 9, 1942, the Board issued an order pursuant to 
which a hearing was held investigating Universal’s existing opera- 
tions. The result of this action was a cease and desist order to 
Universal.® 

Third, with the cessation of hostilities of World War II, the un- 
paralleled expansion in air freight through the many nonscheduled 
operations which have sprung up, and the inauguration by the 
scheduled airlines of cargo flights, have stimulated a flood of appli- 
cations to the Board for certificates as indirect air carriers or as for- 
warders by air. These are at present pending Board action.’ 

Fourth, the Board is in possession of little or no operating data 
with respect to the operations proposed by the forwarders. The 
Railway Express Agency data which is available will not, in most 
instances, be applicable to the proposed operations. For this reason, 
it is practically essential that the Board gather such information as 
is available on which it can make a determination. 

The Board has consolidated the matter of the issuance of a Certifi- 
cate of Public Convenience and Necessity to the Railway Express 
Agency together with the proceedings involving the numerous freight 
forwarder applicants and the general investigation heretofore men- 
tioned in one proceeding. All these related matters will thus be con- 
sidered together, making it possible for a review of the freight forward- 
ing industry and its operations as they may affect air transportation 
before determination is made by the Board.® 

This paper sets out the legal phases of the historical and operational 
developments of freight forwarding. The role of the freight forward- 
ers in air transportation is also suggested in the light of the discussion 
here undertaken. 


I. HISTORICAL DEVELOPMENT OF THE FREIGHT FORWARDERS 


The freight forwarder has played an unheralded but important 
role in the development of our transportation system as we know it 
today. Freight forwarders have developed lucrative incomes by deal- 
ing in transportation. They are said to purchase the right of trans- 
portation at wholesale and to sell it to the public at retail.® 


The express companies’ operations are probably the better known 
5 C.A.B. Docket 681. 
m— Air Freight, Investigation Forwarding Activities, 3 C.A.B. 698 
7 Order of Consolidation — Freight Forwarder Case (Docket 681 e¢ al., 
Order Ser. E-103, Nov. 15, 1946). 42 applicants are listed in this order. Hear- 
Ing commenced before an Examiner of the Board on February 17, 1947. 
8 Prehearing Conference Report, Freight Forwarder Case, Docket No. 681 
et al., issued August 30, 1946. 


9 Express Business in the United States, Special Report No. 2, Bureau of the 
Census, Department of Commerce and Labor, 2 (Gov’t Pub. 1907). 
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freight forwarding operations in this country. Other operations ex- 
ist which today do a greater amount of forwarding business than the 
express companies. These operations are known as freight forwarding 
in contrast to express as carried on by the express companies. 


A. Express COMPANIES 
1. Their Origin 


The first organized forwarding agents of any consequence in Amer- 
ica were the express companies which appeared shortly after the ad- 
vent of the railroad.’° 

Where the idea originated of performing the function of an ex- 
pressman is not known. Probably, it was first performed in America 
by the post rider of Colonial days, who, unofficially, for the convenience 
of those along his route and his own profit,’ carried small packages to 
be delivered to others living farther along his way. 

As turnpikes and roads were made usable in the Colonies, the stage- 
driver took over this function and performed it on a larger scale. The 
stage-driver was a man of unquestioned reputation and honesty and 
to him were given commissions of great trust. Among the packages 
and bundles which he carried were many of great value.’? 

When the railroads forced the stage-coaches out of existence, many 
of the stage-drivers were employed as conductors. In this capacity, they 
found it profitable to continue the service which they had hitherto 
performed as stage-drivers.’* This service was limited, however, inas- 
much as the major portion of a conductor's time was devoted to his 
regular employment. The service was, therefore, not always satis- 
factory. These circumstances, together with the increasing trade and 
commerce within the country, created a very favorable situation for 
the establishment of an organized forwarding company. 

William F. Harnden of Boston is usually credited with the estab- 
lishment in 1839 of the first express business, when he traveled as an 
ordinary passenger four times weekly, valise in hand, between Boston 
and New York.!* Others quickly discerned the profits to be derived 

10 For the origin and rise of the express business in America see ALVIN F. 
HARLOW, OLD WAYBILLS (1934); STIMSON’s EXPRESS HISTORY (1881); EXPRESS 
BUSINESS IN THE UNITED STATES, op. cit. supra, note 9; H. WELLS (of Wells and 
Fargo) SKETCH OF THE RISE, PROGRESS, AND PRESENT CONDITION OF THE EXPRESS 


SYSTEM, a paper read before the American Geographical and Statistical Society, 
February 4, 1864; and T. W. TucKER, WAIFS FROM THE WAYBILLS OF AN OLD 
EXPRESSMAN (1872). " 

The express company is an American institution which owes its establish- 
ment and great success to American ingenuity: SKETCH OF THE RISE, PROGRESS, 
AND PRESENT CONDITION OF THE EXPRESS SYSTEM, supra; In the Matter of Ex- 
press Rates, etc., 24 1.C.C. 380, 384 (1912). 

= > age OLD WAYBILLS, op. cit. supra, note 10, c.I. 

18 Jbid. Steamboat clerks found it profitable to perform such a service and 
many private travellers were imposed upon to carry packages and execute com- 
missions for friends and private business houses because of the lack of organ- 
ized forwarding facilities. 

14 As a matter of fact, this was not true. At least one express or forward- 
ing agent had begun operations as early as 1836. See HARLOW, op. cit. supra, 
note 10, c.I. Harnden, however, was the first to adopt the name of expressman: 
TUCKER, op. cit. supra, note 10, at 34. 
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from such an enterprise and it was not long before express companies 
were prospering throughout the country. Within a few short years, 
a consolidation of express companies was taking place’® and three 
large express companies emerged to claim certain sections of the coun- 
try as zones of operations.’® 


2. The Function of the Express Company 


The function of the express company was to solicit and consolidate 
small package freight and other commissions for forwarding and exe- 
cution with the greatest amount of expedition.17 Their service from 
the beginning was identified with passenger trains, as that was the 
fastest mode of transportation.1® 

Express companies, however, did not restrict their activities to the 
forwarding of package freight. They were agents for the execution of 
every sort of commission.!® Their publicity slogan was ‘‘Nothing too 
difficult, nothing too unusual.”?° 

Today, the major function of the express company remains that of 
forwarding small package freight.24_ In the performance of this func- 
tion, express companies have from a very early date been held to be 
common carriers and liable to shippers as such.?? This status as com- 
mon carriers has never seriously been questioned. 

3. Agreements Between Express Companies and the Railroads 


The first expressman travelled as an ordinary passenger, carrying 





15In 1845, Harnden’s company, which had been taken over by James M. 
Thompson, was consolidated with other express companies under the title of 
“Adams and Co., Express.” (Harnden died in 1845.) HARLOW, op. cit. supra, 
note 10, c.II. 

16 Hxpress Cases, 117 U.S. 1, 25 (1885). These express companies were the 
Adams, the American and United States. Besides these three many smaller 
companies prospered throughout the country. 

17 bid. The following advertisement appeared in two Boston newspapers 
in July, 1839: 

“Boston and New York Express Package Car. — Notice to Merchants, Brok- 
ers, Booksellers, and all Business Men. 

“Wm. F. Harnden, having made arrangements with the New York and Bos- 
ton Transportation and Stonington and Providence Railroad Companies, will run 
a car through from Boston to New York and vice versa, via Stonington, with the 
mail train daily, for the purpose of transporting specie, small packages of goods, 
and bundles of all kinds. Packages sent by this line will be delivered on the fol- 
lowing morning, at any part of the city, free of charge. A responsible agent 
will accompany the car, who will attend to purchasing goods, collecting drafts, 
notes and bills, and will transact any other business that may be intrusted to him. 

18 The Interstate Commerce Commission referred to express companies as 
“freight forwarders by passenger train.” In the Matter of Express Rates, Prac- 
tice, Accounts and Revenues, 24 I.C.C. 380, 431 (1912). 

19 Hepress Business in the United States, op. cit. supra, note 1, at 7. 

20 HARLOW, op. cit. supra, note 10, c.XXV. 

21 Hearings Before Committee on Interstate Commerce of the Senate, on S. 
Res. 146, 76th Cong., 3d Sess. (1940) 372. In 1912 Commissioner Land of the 
Interstate Commerce Commission recommended that express companies expand 
their service to include all package freight. In the Matter of Express Rates, 
Practices, Accounts and Revenues, 24 I.C.C. 380, 432 (1912). 

22 Bank of Kentucky v. Adams Express Company, 93 U.S. 174 (1876); 
Express Cases, 117 U.S. 1, 20 (1886); In re the Express Companies, 1 I.C.C. 
349, 351 (1887); Hearings Before C -mmittee on Interstate Commerce of the Sen- 
ate, on S. Res. 146, 76th Cong., 3d Sess., (1940) 511. See New Jersey Steam 
Navigation Co. v. Merchants’ Bank, 6 How. 344 (1849). 
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his packages and commissions in a valise. ‘These accommodations were 
soon outgrown, forcing him to make other arrangements. Special 
agreements with the railroads and shipping companies resulted which 
varied according to facilities needed, the compensation to be paid, 
and other general provisions.”* 

Such agreements, however, gave no guarantee of perpetuity to the 
express companies. Upon the giving of stipulated notice by either 
party, the agreements could be terminated. As a result, the express 
companies found themselves subject to the whims of railroads** and 
were able to continue in existence only because the majority of the 
railroads found it to their advantage to farm out to the express com- 
panies their small package freight business.”® 

The independent companies, however, were opposed by some of 
the railroads,*® and a number of railroad-sponsored express companies 
were successful in taking over the express business on a few lines. Such 
incursions were not made without resistance. Injunctions were ob- 
tained from several federal courts denying the railroads the right to 
interfere with an independent express company’s traffic, either directly, 
by termination of the agreement with such a company, or indirectly, 
by discriminatory rates.27 In 1885, the question of the right of the 


23 See Harnden’s agreement with the New Jersey Steam Navigation Com- 
pany, New Jersey Steam Navigation Co. v. Merchants’ Bank, 6 How. 344 (1849). 
For general types of agreements see Express Cases, 117 U.S. 1, 3-13 (1886). 
These agreements provided that for a stipulated compensation, payable period- 
ically, according to weight of express carried, or on the basis of a percentage of 
the gross income of the express companies (as is the case in the existing agree- 
ment between the railroads and the express company) necessary facilities would 
be furnished. Provisions were also made to prevent the railroads or any others 
from encroaching on the express business while the agreements were in effect. 

Commissioner Lane, in speaking for the Interstate Commerce Commission, 
said: “These carriers live by the grace of the railroads, and their existence may 
be justified only to the extent that their service is more efficient and more reason- 
able than that which would be given by the railroads themselves.” Express Rules, 
Practices, etc., 24 1.C.C. 380, 384 (1912). See also page 423. 

25 Hearings Before Subcommittee of Committee on Interstate Commerce of 
Senate, on S. Res. 146, 76th Cong., 83d Sess. (1940) 478; In re Express Companies, 
1 1.C.C. 349 (1887). 

26 HARLOW, op. cit. supra, note 10, c. XVII. 

27 Dinsmore v. The Louisville, C. & L. Ry., 2 Fed. 465 (C.C. Ky., 1880); 
Southern Express Co. v. L. & N. R. Co., 4 Fed. 481 (C.C. Md. Tenn., 1880); 
Texas Express Co. v. Texas & Pacific Ry., 6 Fed. 426 (C.C. Tex., 1881); South- 
ern Express Co. v. Memphis, etc., Ry., 8 Fed. 799 (C.C. E.D. Ark., 1881); Wells 
v. Oregon & C. Ry., 18 Fed. 667 (C.C. Ore. 1883) and Wells, Fargo & Co. v. Ore- 
gon Ry. & Nav., 19 Fed. 20 (C.C. Ore. 1884). In the Southern Express Company 
case at pages 802-803 the court states the guiding principles on which all these 
cases turned: 

“(1) A railroad company is a quasi public corporation and bound by the 
law regulating the powers and duties of common carriers of persons and property. 

“(2) It is the duty of such a company, as a public servant, to receive and 
carry goods for all persons alike, without injurious discrimination as to rates or 





rms. 
“(3) The business of expressage has grown into a public necessity. It is 

the means whereby articles of great value may be carried over long distances 
with certainty, safety, and celerity, being placed in the hands of a special mes- 
senger, who is to have the charge and care of them en route. The railroad com- 
panies must, in common with the public, recognize the necessity for this mode 
of transportation, and must carry express packages, and the messenger in charge 
of them, for all express companies that apply, on the same terms, unless excused 
by the fact that so many apply that it is impossible to accommodate all — a state 
of things not likely to occur. If it be said that this is giving to the express com- 
panies privileges not afforded to other shippers, the answer is that the nature of 
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railroads to exclude express companies, with whom they had had con- 
tracts, from their lines and to permit railroad sponsored companies of 
their own choosing the exclusive use of their facilities for the shipment 
of express, was decided by the Supreme Court.?® While this decision 
was a legal victory for the railroads it also had the effect of establish- 
ing express companies in a legal near-monopolistic status upon the rail- 
roads of the country.”® 


4. Abuses and Regulation of the Express Companies 


In 1887, the railroads became subject to federal regulation with the 
passage of the first Interstate Commerce Act.*® Paragraph | of Section 
1 of that Act reads: 

“That the provisions of this Act shall apply to any common car- 
rier or carriers engaged in the transportation of passengers or 
property wholly by railroad or partly by railroad and partly by 
water... .” 

In considering the applicability of this statute to the independent 
express companies, the Interstate Commerce Commission determined 
that they did not fall within the quoted definition.*t The Commis- 
sion said at page 682 of the opinion: 





the express business makes special facilities for its transaction necessary, and 
the case is, therefore, properly exceptional. 

“(4) It is not necessarv now to determine whether the respondent railroad 

company may, under its charter, engage in the express business, and undertake 
to carry and deliver express packages beyond its line. It is enough for the pres- 
ent to say that if it possesses the right to engage in this business at all, it must 
do so upon terms of perfect equality with all other express companies, and the 
court will see that it does not take to itself any privileges in this regard that it 
does not extend to the complainant.” 
_ %Express Cases, 117 U.S. 1,27 (1886). Chief Justice Waite, in deliver- 
ing the opinion of the Court in favor of the railroads, reviewed the history of 
express-railroad agreements and concluded: “In all these voluminous records 
there is not a syllable of evidence to show a usage for the carriage of express 
companies on the passenger trains of railroads unless specially contracted for. 
While it has uniformly been the habit of railroad companies to arrange, at the 
earliest practicable moment, to take one express company on some or all of their 
passenger trains, or to provide some other way of doing an express business on 
their lines, it has never been the practice to grant such a privilege to more than 
one company at the same time, unless a statute or some special circumstances 
made it necessary or desirable. The express companies that bring these suits 
are certainly in no situation to claim a usage in their favor on these particular 
roads, because their entry was originally under special contracts, and no other 
companies have ever been admitted except by agreement. By the terms of their 
contracts they agreed that all their contract rights on the roads should be ter- 
minated at the will of the railroad company. They were willing to begin and to 
expand their business upon this understanding, and with this uncertainty as to 
the duration of their privileges. The stoppage of their facilities was one of the 
risks they assumed when they accepted their contracts, and made their invest- 
ments under them. If the general public were complaining because the railroad 
companies refused to carry express matter themselves on their passenger trains, 
or to allow it to be carried by others, different questions would be presented. As 
it is, we have only to decide whether these particular express companies must be 
carried notwithstanding the termination of their special contract rights.” 

29In the Matter of Express Rates, Practices, Accounts and Revenues, 24 
1.C.C. 880, 419 (1912). 

30 Act of February 4, 1887, 24 Stat. 379, 49 U.S.C. §1-27 (Supp. V 1946). 

31 Jn re Express Companies, 1 1.C.C. 677 (1887). Thereafter, two federal 
courts also held independent express companies not subject to the Act: United 
States v. Morsman, 42 Fed. 448; (E.D. Mo., 1880), Southern Indiana Express 
rae" isso States Express Co., 88 Fed. 659, (C.C. Ind. 1898), aff'd 92 Fed. 
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“The word ‘wholly’ in the first section of the Act may have been 
used in contradistinction to the word ‘partly’ in the next clause — 
‘wholly by railroad or partly by railroad and partly by water’ — 
and not as a limitation upon the method of carriage with the 
meaning by railroad solely, or by railroad and not otherwise, as 
claimed by the express companies; nevertheless, the literal appli- 
cation of the word ‘wholly’ would exclude a great part of the busi- 
ness transacted by express companies, for it can be truthfully said 
as to the larger percentage of their shipments that they are not 
‘wholly by railroad’ or ‘partly by railroad and partly by water.’ 

A great amount of team and messenger service is involved, as well 

as the use of other vehicles of transportation which are not within 

the language of the Act. The use of that word in a section which 

was evidently framed with the greatest care affords a fair foun- 

dation for the claim that the Act does not describe the mode of 
transportation employed by express companies with sufficient pre- 
cision to bring them within its terms.” 

The railroad owned express companies, however, were considered 
to be common carriers “engaged in the transportation of . . . property 
wholly by railroad... .’’ The decision of the Commission apparently 
turned entirely on the wording “wholly by railroad.” Because of the 
inconsistency of some express companies falling within the Act and 
others being left out, the Commission emphasized the need of further 
legislation.®? 

There were other reasons for desiring regulation of express com- 
panies than that suggested by the Commission. The vast usefulness 
of the express, and the multifarious services which express companies 
were able to perform on a virtual monopoly scale, on a very small in- 
vestment for equipment, created an enormous source of income.** This 
prosperity and the lack of any competition created an attitude of inde- 
pendence among the express companies. Subject as they were to no 
policing by a regulating body, they found it easy to abuse their privi- 
leges as public servants. The public was forced to accept their service 
or go without. Complaints of discrimination and excessive charges 
were frequently heard. However, in spite of this and the fact that 
regulation was recommended by the Interstate Commerce Commission 
in 1881, legislation for that purpose did not pass Congress until 1906.* 

Pursuant to this authority, the Interstate Commerce Commission 
undertook the laborious task of investigating the express companies.” 
In its report on pages 387-388 the Commission stated: 





82 In re Express Companies, 1 I.C.C. 677, 688 (1887): “A careful examina- 
tion of the history and the language of the Act to regulate commerce has brought 
the Commission to the conclusion that the inde re express companies are 
not included among the common carriers declared to be subject to its provisions 
as they now stand. The fact that a om of the express business of the country 
is, as above shown, within the Act, while another and a much larger part of the. 
same business is not so described as to be embraced in the same statute, clearly 
poets out the necessity of further legislative action. Either the entire express 

usiness should be left wholly on one side or it should all be included.” 
83 HARLOW, op. cit. supra, note 10, c. XXVI. 
$1 antes of 1906, Act of June 29, 1906, 84 Stat. 584 (1906), 49 U.S.C. 
85 Jn the Matter of Express Rates, Practices, Accounts and Revenues, 24 
I.C.C. 880 (1912). 
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“. .. The act also by name recognizes the express company as a 
carrier subject to our jurisdiction. We must therefore regard 
these great forwarding companies as agencies created by the rail- 
roads and recognized by law for the conduct of a certain kind of 
freight business, to which these agencies have added a service that 
is distinctive and peculiarly their own. . . . Our sole concern, there- 
fore, has been to discover in what regard the express companies as 
existing were delinquent in rendering the service which they pur- 
ported to give, or which should be given under reasonable, just, 
and non-discriminatory rates, and to discover what remedy could 
be applied under this law [italics added]. ... 

“The Commission has found that the complaints made against 
the express companies might be grouped into the following classes: 
(1) Double collection of lawful charges. 

(2) Overcharge and undercharge effecting discrimination between 
shippers arising out of an obscure rate system and ineffective re- 
vision and supervision of accounts. 

(3) Indirect routing of shipments by express carrier, resulting 
in unreasonable delays and defeating the reason for the existence 
of an express service as distinguished from ordinary freight serv- 
ice. 

(4) Failure or refusal to deliver parcels to consignees located 
outside of arbitrarily established free-delivery limits without no- 
tice being given either to the consignor or consignee as to the ex- 
tent of free-delivery territory. 

(5) Unreasonableness of the terms of shipment imposed by the 
receipt given by the carrier. 

(6) Delays in the settlement of claims for loss and damage. 

(7) Excessive insurance charges when shipments are valued at 
more than $50. 

(8) A confusing set of rules governing the classification of ex- 
press matter which lead to discrimination in rates between classes 
of shippers by providing obscure and insignificant conditions as 
the basis for classifications of which the initiated may take ad- 
vantage to procure transportation at lower rates than are generally 
applied to the more uninformed portion of the public. 

(9) Delays in the return of C.O.D. collections to consignor. 

(10) The obscure statement of rates making the public dependent 
almost entirely upon the information furnished them by express 
agents. 

(11) The unreasonableness of the rates charged by the carriers.” 


Express companies were also found to have made huge profits by 
obtaining especially favorable contracts with the railroads through 
internal pressure of the railroad’s own directors, or external pressure 
of financial interests allied to the express companies. 

At the conclusion of the investigation, the express companies were 
ordered to desist from these unlawful practices and to conform with 
the orders and regulations of the Commission. Since that time their 
profits and practices have been strictly controlled by the Commission. 

The courts have recognized that the express companies became sub- 
ject to the Interstate Commerce Act by the passage of the Hepburn 
amendment.’ But in recognizing express companies as common car- 


36 Texas and Pacific Ry. v. Bourman, 212 U.S. 586 (1909); United States v. 
Adams Express Co., 229 U.S. 381 (1913). 
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riers subject to that Act, the United States Supreme Court has dis- 
tinguished between them and “carriers by railroad” for purposes of 
regulation under some sections of the Act. Thus, it was held," that the 
term “carrier by railroad,” in Section 15 (4) of Part I°* did not include 
express companies, but that the term meant one who “operates a rail- 
road, not one whose shipments are carried by a railroad.” ‘The Court 
further said that the language used in that section “describes aptly a 
single railroad system, but not a system of express routes extending 
over many railroad systems.’*® The Supreme Court further held* 
that the phrase “common carrier by railroad” used in the Employers’ 
Liability Act*! did not include express companies. 

The coverage of the Hepburn Act over express companies was 
held* not to extend to operations of other than “the transportation of 
property wholly by railroad, or partly by railroad and partly by 
water,’** and not to “. . . express companies handling property by 
truck, airplane, or other method of transportation not invoking rail 
service.”’** The specific question involved in the latter case was whether 
the wholly owned subsidiary of the Railway Express Agency, the Rail- 
way Express Motor Transport, which engaged in motor truck opera- 
tions in competition with other motor truck operators, was subject to 
Part I of the Interstate Commerce Act. 


The enactment of the Motor Carrier Act in 1935 raised the ques- 
tion of the status of express companies under that legislation. On 
February 11, 1936, the Railway Express Agency filed an application* 
for a determination of whether the provisions of the Motor Carrier 
Act applied “to any or all of its operations in connection with the 
transportation of property by motor vehicle, in interstate or foreign 
commerce, with particular reference to the definition of a common 
carrier by motor vehicle in Section 203 (a) (14) of that Act, which in- 
cludes the ‘motor vehicle operations of carriers by rail or water, and 
of express or forwarding companies, except to the extent that these 
operations are subject to the provisions of Part I.’” 

Division 5 of the Commission found the motor vehicle operation 
of the Railway Express Agency to be subject to the jurisdiction of the 
Commission under the Motor Carrier Act with the exception of those 
associated with the pick-up and delivery of express package shipped 

387 United States v. American Ry. Express, 265 U.S. 425 (1924). 

88 Section 15 (4) Interstate Commerce Act, 49 U.S.C. §15 (1940). 

39 United States v. American Ry. Express, 265 U.S. 425, 482 (19384). 

40 Wells, Fargo & Co. v. Taylor, 254 U.S. 175 (1920). 

41 Act of August 11, 1939, 85 Stat. 65 (1939), 45 U.S.C. §51-99 (1940). 

42 American Hy. Freight Ass’n, Inc. v. Railway Express Agency, Inc., 201 
I.C.C. 755 (1934). 

43 Sec. 1 (1) (a) Interstate Commerce Act, 49 U.S.C. §1 (1940). 

44 American Hy. Freight Ass’n, Inc. v. Railway Express Agency, Inc., 201 
I.C.C. 755, 759 (1934): “.... A fair reading of all of the pertinent provisions 
of Section 1 leads to the conclusion that the express business which is subject to 
our jurisdiction is that which is handled over railroads, or partly by water within 
the conditions stated in the Act. The law has no application to a highway 
transportation service under the circumstances here involved.” 

— Express Agency, Inc., Determination of Status, 21 M.C.C. 161 
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wholly by railroads or partly by railroad and partly by water for 
which no additional charge is made by the shipper, those incidental to 
transportation by aircraft, and those where pick-up and delivery serv- 
ice within a terminal service is rendered a railroad. 


5. The Express Company Today 

With the entrance of the United States in the War in 1917 and 
the taking over of the railroads by the Government, the express com- 
panies found themselves in an almost impossible position.“ They 
were happy, therefore, when the Government took them under its con- 
trol and consolidated them into one system, the Consolidated Express 
Company, which name was changed later to American Railway Ex- 
press Company. 

At the close of the War, none of the old companies wished to take 
back its business. Consequently, the express business continued as the 
American Railway Express Company under private control.‘ 

On March 1, 1929, a company created by the railroads themselves 
took over the business of the American Railway Express.** The result 
is the Railway Express Agency of today. With the advent of the motor 
truck, the Railway Express Agency has progressively made use of that 
medium of transportation in the performance of its operations, and, 
in at least one instance, as heretofore indicated, has undertaken direct 
motor carrier operations.* 


B. FREIGHT FORWARDERS 
1. Origin 

While the express companies were welding themselves securely to 
the transportation system of the country, another type of freight for- 
warder made its appearance. Like the express companies, this latter 
forwarder established itself on the basis of superior service to that fur- 
nished by the railroads.°° The date of origin of these freight forward- 
ers is a matter of conjecture.®4 





46 HARLOW, op. cit. supra, note 10, c. XXVII. During the first six months 
of 1918 Adams Express had an operating deficit of $5,980,173; the American 
Express, $1,265,754; and Wells, Fargo and Company $1,338,225. 

47 Consolidation of Express Companies, 59 I.C.C. 459 (1920). 

48 Securities and Acquisition of Control of Railway Express Agency, Inc., 
150 I.C.C. 423 (1929). This did not include the Southern Railway and its sub- 
sidiaries, whose express business was handled by the Southeastern Express Com- 
pany. That company has since been dissolved and the Southern Railway and 
its subsidiaries are now embraced in the agreement with the Railway Express 
(aay Railway Express Agency, Inc., Pooling Application, 227 I.C.C. 517 

49 Railway Express Agency, Inc., Determination of Status, 21 M.C.C. 161 
on Francis B. Sheetz Common Carrier Application-Express, 10 M.C.C. 393 

50 Freight Forwarding Investigation, 229 I.C.C. 201, 299, 310, 311 (1938); 
Hearings Before Subcommittee of Committee on Interstate Commerce of Senate 
on S. Res. 146, 76th Cong., 3rd Sess. 479 (1940). 

51 Senator Reed claimed that the oldest published tariff for freight forward- 
ers was 100 years old: Hearings Before Subcommittee of Committee on Interstate 
Commerce of Senate on S. Res. 146, 76th Cong., 3rd Sess. 237 (1940). Alvin F. 
Harlow, op. cit. supra, note 10, ¢. II, p. 38, speaks of George E. Pomeroy in 1841 
as a “western freight and passenger forwarder via the Erie Canal.” 
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The railroads, prior to their regulation (1887) by the Interstate 
Commerce Act, charged a proportionately lesser rate for shipment of 
a carload of merchandise than they did for a less-than-carload shipment. 
The Interstate Commerce Commission, shortly after its creation, 
agreed to this practice.*? Approval was based on the difference which 
existed between the cost of service of a carload shipment from one con- 
signor to one consignee and that incurred by a shipment in one car of 
many packages from many consignors to many consignees. ‘The prac- 
tice, while optional, became accepted.5* It was established, however, 
that such practice should apply only to those shipments made at one 
time to one consignee at a single destination.** The rise of the freight 
forwarder under these circumstances is described by Chief Justice 
White in Interstate Commerce Commission v. Delaware, L. & W. R. R. 
Cos* 


“There can be no doubt that the privilege of shipping at a lesser 
rate for the carload shipment than was asked for a less than car- 
load shipment came to be interwoven with and inseparable from 
the movement of commerce through the channels of railroad trans- 
portation. And the benefits of the lesser rate came to be obtained 
not alone by an owner of all the goods shipped in a carload, but by 
combinations of owners, by agreements between them concerning 
particular and isolated shipments, by the organization of associa- 
tions of shippers having for their object the creating of agencies 
to receive merchandise belonging to the members of the association 
and to aggregate and ship them in carload lots in the name of one 
consignor to a single consignee at one destination by the use of 
commission houses, storage and other companies, etc. It is also 
undoubted that in consequence of the facility of shipping at a lesser 
rate for a carload than for a less than carload shipment there de- 
veloped a class of persons known as forwarding agents, who em- 
barked in the business of obtaining a carload rate for various own- 
ers of merchandise by aggregating their shipments, such agents 
relying for their compensation upon what they could make from 
the difference between the carload and less than carload rates.” 


2. Operations 


Freight forwarders today have come a long way in the development 
of their operations. They have become great coordinators of trans- 
portation. From the days of pool car operations on the railroads they 
have progressed to utilizers of every form of transportation. ‘Those 
who now engage in general forwarder operations, attract business no 
longer because of substantial savings in freight rates, but through their 
efficient coordination of transportation. Some specialized forward- 
ers however, are still able to offer, as an inducement to use their serv- 
ice, a substantial freight savings. ‘These forwarders usually handle 


52 Thurber v. N.Y.C. & H. R. R., et al., 3 1.C.C. 473 (1890). 

53 Interstate Commerce Commission v. Delaware, L. & W. R. R., 220 US. 
2385, 241 (1911). 

54 However, see Buckeye Buggy Co. v. Cleveland C. C. & St. Louis Ry., et al., 
9 I.C.C. 620 (1903) for a discussion of this point. 

55 220 U.S. 285, 242-243 (1911). 

56 Hearings Before Committee on Interstate and Foreign Commerce of 
House on H.R. Rep. No. 8684, 77th Cong., Ist Sess. 93, 95, 96, 102 (1941). 
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but one commodity, such as paper, porcelain, or used household goods, 
which requires special handling and facilities.** Operations of freight 
forwarders today, whether they are general or specialized, proceed in 
the same general fashion.®® 

Forwarders, through their organizations, offer efficiency in service 
which is generally not available through direct routing by railroad or 
other means of transportation. Speed in transporting and delivering 
freight in some instances equals and even outstrips that offered by 
railway express.5® A testimony to the attractiveness of their service 
is seen in the great number of shippers now utilizing it.® 

The operations of the forwarders had a decided effect on the serv- 
ice rendered by the railroads. Spurred on by the fear that the for- 
warder would win all their less-than-carload freight business*! — thus 
leaving the railroads as mere carriers of carload shipments — the rail- 
roads improved their service markedly and, in particular instances, 
sought to compete directly with the forwarder by offering pick-up and 
delivery service. In spite of the competition involved, the majority 
of the railroads now look upon the forwarders as performing a good 
service both to them and the shippers. 

Freight forwarders collect, consolidate, ship, and distribute pack- 
age freight and express by the most expeditious method of transporta- 
tion. The late Commissioner Eastman said of them in his separate 
opinion in Freight Forwarding Investigation, wherein he dissents in 
part: ® 

“.. . The general idea is to consolidate the shipments, so far as 

practicable, for carload movement, to concentrate these movements 

over direct and economical rail or water routes, and to utilize trucks 

in the collection and delivery processes and to some extent for 

through movements. The endeavor is to use each form of trans- 

portation to the best advantage, to avoid diffusion and light load- 

ing of cars, and to cut transfer and clerical costs to a minimum.... 

The forwarding companies are distinctively a means for the prac- 

tical application of a method of handling less-than-carload or pack- 

age freight designed for purposes of greater economy and efficiency 

in operation. Nor are they unique in the transportation field. 

They closely resemble the express companies (now combined into a 

single agency under collective railroad ownership) and, less closely, 

the Post Office Department. The Railway Express Agency, Incor- 

porated, and the Post Office Department (particularly the parcel 

post) are both means for promoting the economical and efficient 

57 Id. at 291, 329, 369. 

58 Id. at 329. 

59 Td. at 90, 93. 

60 An example of service rendered by freight forwarders is seen in the fact 


that they are able to give information to customers of the whereabouts of ship- 
ments at any particular moment. 

61 Hearings Before Subcommittee of Committee on Interstate Commerce of 
Senate on S. Res. 146, 76th Cong., 3rd Sess. 491 (1940). 

62 Td. at 490, 491. 
_ 837d. at 285, 494. Forwarders have been exceedingly helpful to the railroads 
in competing with the motor truck and have by their coordination of transporta- 
tion kept much of the traffic on the railroad which would otherwise go by truck. 
Freight Forwarding Investigation, 229 I.C.C. 201, 299 (1938).  ~ 

64 229 I.C.C. 201, 309 (1988). 
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transportation of small articles or consignments of property and, 

like the forwarding companies, they utilize in their operations the 

transportation facilities of other carriers of every description.” 

In the performance of these operations, forwarding companies issue 
their own bills of lading and assume the entire responsibility for the 
shipments from the time of their receipt until delivery, and otherwise 
perform the function of a common carrier. The shippers have no 
direct contract with the carriers by whom the transportation is actually 
conducted.® 

Prior to the advent of motor trucks, forwarders were concerned 
generally with shipments by rail. They established profitable opera- 
tions by consolidating package freight for which they charged the ship- 
per less than the railroad less-than-carload rate and more than the rail- 
road carload rate. A forwarder’s operations were, therefore, neces- 
sarily restricted to centers of large production in order that expenses 
for solicitation, assemblage, distribution, accounting, etc. would not be 
larger than the possible gross profit. 

With the coming of the motor carrier, the forwarders achieved a 
far greater success. In dealings with motor carriers, forwarders were 
not restricted to scheduled rates, but were able to make special arrange- 
ments with them, on a basis similar to that existing between the rail- 
roads and the express companies.®* Through the medium of the truck, 
forwarders were able to reach out into the smaller communities of the 


country, and through coordination of trucking and railroad facilities 
extend to these smaller communities the benefits of forwarding opera- 
tions.** In this regard, trucks are now used to bring package freight 
from smaller towns to assembling centers, where they are consolidated 
into carload or truck load lots and then shipped to a distributing point, 
where the package freight is again broken up and distributed by truck 
to outlying communities. 


3. The Legality of the Freight Forwarder 


The activities of the freight forwarder brought him into direct 
competition with the railroads and express companies. As a result, the 
railroads and the express companies, at the turn of the century, sought 
to eliminate him as a competitor by refusing him the benefits of car- 
load and bulk rates. A federal district court judge supported the rail- 
roads in one endeavor.*® The Interstate Commerce Commission, how- 
ever, did not feel compelled to follow the district court decision and 
gave an opposite ruling in to cases involving the same issue.® The 


65 Hearings Before Subcommittee of Committee on Interstate Commerce of 
Senate on S. Res. 146, 76th Cong., 3rd Sess. 480 (1940). 

66 Acme Fast Freight, et al., 8 M.C.C. 211, 225, 226 (1938). 

87 Freight Forwarding Investigation, 229 I.C.C. 307, 309 (1938). 

68 Lundquist, et al. v. Grand Trunk Western Ry., et al., 121 Fed. 915. (C.C. 
N.D. Ill. 1901). 

69 California Commercial Association v. Wells, Fargo & Co., 14 I.C.C. 422 
(1908); Export Shipping Co. v. Wabash R.R. et al., 14 I.C.C. 437 (1908). In 
the former case the Commission held that a rule of the express company, the pur- 
pose of which was to prevent competition by refusing to the forwarder the bene- 
fits of its bulk rates, was discriminating against the forwarding agent as a ship- 


per. 
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Supreme Court upheld the Commission in Interstate Commerce Com- 
mission v. Del. L. & W. R. R.” by holding that a common carrier may 
not make the ownership of goods, i.e., whether the shipper is or is not 
the real owner, the criterion for measuring its charges for carriage. 

The United States Supreme Court has been consistent in holding 
forwarders to be shippers, not only thereby preventing the railroads 
from discriminating against them, as in the Delaware, R. R. case, supra, 
but by preventing discrimination in favor of forwarders. Thus in 
Lehigh Valley R. Co. v. United States," the Court held a special allow- 
ance to a forwarder as an inducement to ship goods by a particular car- 
rier an illegal rebate.”* ‘The Supreme Court has also found freight 
forwarders to be shippers in the sense that a carrier may accept valua- 
tion and classification of freight shipped by the forwarders and is not 
liable for a value higher than that stated by the forwarder, when that 
freight is subsequently lost, even though the shipper claimed a higher 
value when entrusting the shipment to the forwarder.” 

Forwarders in their operations and relations with the public possess 
all the characteristics of common carriers. They accept the responsi- 
bility for the transportation of goods, issuing their own bills of lading. 
The owner of the goods has no contact with the actual transporting 
carrier. ‘The courts recognized this characteristic in the forwarder’s 
relations to the true shipper of goods and held them liable as such." 
That forwarders are common carriers, as much as express companies, 
can never be seriously questioned.” 

The forwarder’s legal status is anomalous. He is both shipper and 
common carrier. As summed up by the Interstate Commerce Com- 
mission in Freight Forwarding Investigation,” 

“We find that the forwarder as described upon this record, in 
its relation to the rail lines, is a shipper. 
“We further find that the forwarder as described upon this rec- 

ord, in its relation to the public, has characeristics of a common 

carrier transportation agency... .” 

The forwarder, however, is not a shipper as that word is commonly 
understood’? any more than a railroad, a motdr truck, or a common 

70 220 U.S. 235 (1911). 

71243 U.S. 444 (1917). 

72In Warehouse Company v. United States, 283 U.S. 494 (1931) the court 
held payments made to a warehouse for assembling and loading freight in individ- 
ual carload consignments and unloading and distributing like incoming freight, an 
unlawful rebate where such service resulted in obtaining carload rates for less 
than carload shipments for patrons of the warehouse. The relationship created 
here between the warehouse and carrier, the Court said,. was not unlike that be- 
tween the freight forwarders and carriers. 

73 Great Northern Ry. v. O’Connor, 232 U.S. 508 (1914). 

74 Read v. Spaulding, 30 N.Y. 630 (1864); Base v. American Forwarding Co., 
146 Ill. App. 888 (1909); Ingram v. American Forwarding Co., 162 Ill. App. 476 
(1911); Backland v. Express Co., 27 Cal. 11 (1864). 


73 See note 22, supra. 

76 229 I.C.C. 201, 304 (1988); Charles Bleich Common Carrier Application, 
14 M.C.C. 662, 664 (1934). 

77 Commissioner Eastman, in a separate opinion in Freight Forwarding In- 
vestigation, 229 I.C.C., said “. . . The forwarding companies are not shippers in 
the ordinary sense, and have much the same relation to the railroads and other 
carriers whose services are utilized as have the Railway Express Agency and the 
Post Office Department.” 
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carrier by water are shippers under certain circumstances,”* ¢.g., where 
through route arrangements are made by a common carrier to trans- 
port goods to the end of its trackage and deliver the goods to another 
carrier for further transportation. The courts in designating the for- 
warder as a shipper probably did so as the most convenient method of 
solving the issue before them. As a consequence, a legal hybrid was 
conceived by the courts which created instead of solved a problem for 
the freight forwarder. 


4. The Motor Carrier Act 


When the Motor Carrier Act became effective in 1936, the con- 
tractual relationships between the forwarding companies and motor 
carriers were abrogated. However, the forwarders assumed that they 
were included within the regulatory provisions of the Act, and con- 
tinued their prior relationships with the motor vehicles by filing with 
the Interstate Commerce Commission their tariffs, including the for- 
warder-motor carrier joint rate arrangements. 

On application, filed January 28, 1936, by Acme Fast Freight and 
others, who operated as forwarders and also as motor carriers, for the 
issuance of a single certificate of convenience and necessity under the 
“grandfather” clause’ of the Motor Carrier Act, Division 5 of the 
Interstate Commerce Commission held the applicant to be subject to 
the Act only as to its direct motor carrier activities.°° ‘The “indirect” 


or forwarding operations of the applicant were held to be those of a 
broker. The tariffs of the forwarding companies were ordered stricken 
from the files. On reargument before the full Commission, findings 
of Division 5 were sustained with the exception of the determination 
that freight forwarders were brokers under the Act, and the Commis- 
sion denied applicants’ request for authority to operate as licensed 
brokers.*! 





78 New Haven R.R. v. Interstate Commerce Commission, 200 U.S. 361 (1906) ; 
Rates on Railroad Fuel, 36 I.C.C. 1 (1915). 

79 Part II, Interstate Commerce Act, as amended, Sec. 209(a), 52 Stat. 1238, 
49 U.S.C. §309(a) (1940). 

802 M.C.C. 415 (1937). The Acme Fast Freight, Inc., Acme Transfer & 
Storage Company, Chaffee-Shippers Service, Inc., Shippers Service Express, and 
Southwestern Carloading Company were all controlled by T.A.B., Inc. These six 
corporations, all with headquarters in New York, made application for a single 
certificate “authorizing them to continue operations in interstate and foreign 
commerce as a common carrier of property, except commodities in bulk, by their 
own motor vehicles between certain points in the States of Massachusetts and 
New York over regular routes, and within the metropolitan area of New York 
over irregular routes, and by ‘merchandise dispatch’ through the facilities and 
services of motor, rail, and water carriers between points in all States and the 
District of Columbia over irregular routes. The prayer is in the alternative, 
and requests a permit to operate as a contract carrier by motor vehicle or a 
license to operate as a broker, in the event applicant’s operations are found to 
be either those of a contract carrier or a broker, and not those of a common 
carrier.” 

818 M.C.C. 211, 225 (1938). There are persons known as forwarding agents 
who perform nothing but a brokerage service. They, however, are not shippers 
or common carriers in any sense of the word and should not be confused with 
the category of freight forwarders under discussion: Hearings on S. Res. 146, 
76th Cong., 3rd Sess., page 279; Acme Fast Freight, Inc., 8 M.C.C. 211, 223-224 
(19388). 
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Counsel for the applicants argued that forwarding operations were 
within the meaning of the term “common carrier by motor vehicle” of 
Section 203 (a) (14) of the Act,’ which the Commission denied.* 
Counsel also argued that forwarders had the legal status of express 
companies, but this question was not decided as it was pending before 
the Commission in another proceeding.** It was further contended 
that as forwarders were common carriers under common law, they had 
the right to enter into special contractual arrangements with common 
carriers by motor vehicle. The Express Cases** were cited in sup- 
port of this position and were held by Commissioner Eastman, speak- 
ing for the Commission, not to be controlling precedent.® 

The holding of the Interstate Commerce Commission, that the ap- 
plicant’s “indirect operations” were not subject to the regulatory pro- 
visions of the Motor Carriers Act, was appealed to a three judge fed- 





82 Section 203(a) (14) is as follows: “The term ‘common carrier by motor 
vehicle’ means any person who or which undertakes, whether directly or by a 
lease or any other arrangement, to transport passengers or property, or any class 
or classes of property, for the general public in interstate or foreign commerce 
by motor vehicle for compensation, whether over regular or irregular routes, 
including such motor vehicle operations of carriers by rail or water, and of 
express or forwarding companies, except to the extent that these operations are 
subject to the provisions of part I.” [Italics added] 


838 M.C.C. 211, at 218 (1938): “The question is whether the definition of 
‘common carrier by motor vehicle’ in the act can properly be construed, in the 
light of the provisions and purposes of the act as a whole, to include such indirect 
operations. The undertaking of applicant as a common carrier, so far as these 
indirect operations are concerned, strictly speaking, is not to transport property 
but to see that it is transported. The words of the definition are ‘undertakes... 
to transport.’ It is true that ‘undertakes’ is followed by the words ‘whether di- 
rectly or by a lease or any other arrangement,’ but the word ‘lease’ clearly refers 
to the use so commonly made of vehicles which are not owned but held under 
lease, and the words ‘any other arrangement,’ which significantly are conjoined 
with the word ‘lease,’ can and should, we believe, be interpreted to cover any 
similar means, compatible with an undertaking ‘to transport,’ which permit the 
use by the carrier of the property of others under its own domination and con- 
trol.” [emphasis added] 

847d, at 223. For a comparison of forwarders and express companies see 
Hearings on S. Res. 146, 8rd Sess., 76th Cong., held before Subcommittee of the 
Senate Committee on Interstate Commerce, pages 480-481; see also Freight For- 
warding Investigation, 229 I.C.C. 201, 211, 285 (1938). In the latter proceed- 
ings the Commission held at 304: “Upon argument it was urged that the forward- 
ing companies were embraced within the words ‘express companies’ in Section 1 
(8) of the act, and hence are now within the purview of Part I of the act. We 
do not consider that the forwarding companies as now developed and as above 
described could have been within the contemplation of Congress as express com- 
panies when, by the Hepburn Amendment in 1906, the latter companies were 
brought within the operation of the Interstate Commerce Act.” 

858 M.C.C. 211, 226-227 (19388); 2 M.C.C. 415, 428 (1937). 

86 See note 28, supra. 

878 M.C.C. 211 at 227 (1938): “We shall not undertake to analyze the 
Express Cases, supra, and what was there decided. The date of that decision 
was March 1, 1886. At that time Congress had not exercised its power to regu- 
late the rates or charges of interstate carriers, express companies had been oper- 
ating in connection with railroads for many years, and customs and practices 
with respect to their relations had grown up and become established which were 

en into consideration by the court. It is not clear that this case, decided in 
the circumstances indicated, can be deemed a controlling precedent in determining 
whether, in the light of the provisions of Part II, a motor common carrier can 
lawfully contract to furnish transportation service for a forwarding company, 
such as applicant, for special compensation not based upon its published local or 
joint tariffs on file with the Commission. It is our present view that a motor 
common carrier cannot lawfully so contract.” See also 229 I.C.C. 201, 304. 
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eral district court.8* Judge Hand, in speaking for the court, agreed 
with the conclusions of the Interstate Commerce Commission that the 
applicant had no right to the issuance of a certificate for its “indirect 
operation.” Judge Hand said: 
“While the mode of transportation employed by forwarders is 
analogous to that of express companies the Commission has held 
that they are not express companies and we agree. Perhaps the dis- 
tinctions of the Commission between express companies and for- 
warders based on the fact that express companies retain custody 
of the goods, ship the merchandise on passenger trains and charge 
higher rates than forwarders are not of great moment. Express 
companies, however, were brought under the Interstate Commerce 
Act by the Hepburn Amendment in 1906, 34 Stat. 584, and there 
has been a long course of subsequent administrative practice in 
which forwarding companies have been treated as shippers rather 
than as express companies. This practice and the enactment of the 
Motor Carrier Act without any provision bringing forwarders un- 
der it except when they are engaged in ‘motor vehicle operations’ 
satisfies us that the Act does not apply to them either as express 
companies or otherwise.’’®9 
On appeal to the Supreme Court, the district court was affirmed with- 
out opinion.” 

The effective date of the Commission’s order which would have 
required forwarders to have paid the scheduled rates for transportation 
via motor trucks was postponed on several occasions awaiting the out- 


come of appeals. What effect such order would have had on the freight 
forwardiny industry, which at that time was said to have a gross busi- 
ness of $200,000,000 a year, if the order were to become effective, may 
readily be seen from the findings of the Commission that between 35 
and 50 percent of all forwarders line-haul traffic moved by motor car- 
riers.** Some of the motor carriers operating in and around Chicago 





88 Acme Fast Freight, Inc., et al. v. United States, et al., 30 F. Supp. 968 
(S.D., N.Y., 1940). 

89 Jd. at 973. 

90 Acme Fast Freight, Inc. v. United States, 309 U.S. 689 (1940). 

91 Freight Forwarding Investigation, 229 I.C.C. 201, 210 (1938): “Exclusive 
of transcontinental forwarder freight between Chicago and St. Louis and the 
Pacific Coast, of which little moves over the highways, between 35 and 50 percent 
of all forwarder line-haul traffic moves by motor carriers. In some sections the 
percentage is greater. Out of an aggregate of about $3,500,000, Acme payments 
for rail, highway, and water transportation in 1936 averaged $1.54 per 100 
pounds, and its collections from shippers $1.80. It paid for transportation an 
average of $30.80 per ton of freight originated, of which $7 went to motor oper- 
ators and $23.80 to carriers by rail and water. After deducting amounts paid for 
transportation, the average remaining revenue per 100 pounds of freight origi- 
nated was 26 cents. In November, 1936, a representative month, National paid 
for rail and highway transportation of all kinds an aggregate of $2,511,000, of 
which $968,000, or 38.5 percent, went to motor carriers. During the same month 
its expenditures for line-haul transportation between terminal points in central 
territory totaled $369,429, and 65.3 percent thereof was paid for motor-carrier 
service. Of $37,869,296 paid in freight charges by Universal in 1936, $11,213,103 
was paid to over-the-road motor carriers.” 

The effectiveness of the forwarder services, which would have been doomed 
to elimination by the I.C.C. order, was shown by those who have used this service: 
Hearings Before Subcommittee of the Committee on Interstate Commerce of Sen- 
ate on S. Res. 146, 76th Cong., 3rd Sess. (1940), 429, 433, 440, 443, 446, 448, 451, 
462, 527-537; Hearings Before Committee on Interstate and Foreign Commerce of 
House on H.R. 3684, 77th Cong., 1st Sess. (1940), 89, 188, 326. 


. 
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sought to cushion the freight forwarders against the effects of the Acme 
decision, supra, by publishing certain proportional rates which, except 
for certain big shippers, would be available alone to the forwarders.* 
The Interstate Commerce Commission suspended the proposed rates 
upon its own initiative, and after hearings before Division 5 ordered 
the rates cancelled.®? On reconsideration by the full Commission, the 
rates were again ordered cancelled.®* A three judge federal court in 
an unwritten opinion held this order of the Commission void and en- 
joined its enforcement. The Supreme Court reversed the lower court 
and sustained the findings of the Commission. The court based its 
decision on the premise that freight forwarders were shippers and, 
therefore, the Commission in the execution of its duties imposed upon 
it by Congress could not sanction a rate discrimination against other 
shippers in favor of forwarders.°> The late Commissioner Eastman 
dissented in both of the Commission opinions.*® 

The freight forwarders found themselves in the position, where, 
unless remedial legislation was enacted, a vast part of their effective 
service as forwarders would be nullified inasmuch as they would be 
forced to pay scheduled rates for transportation via motor trucks. The 
benefits of such service would, consequently, be removed from those 
outlying districts which had been served so effectively through the 





92The tariffs were to apply on “‘All freight’ (except as otherwise pro- 
vided .. .), which has been transported to... [an] origin station. .., as a part 
of a truck-load consignment or carload consignment moving under tariffs or 
schedules lawfully on file with the Interstate Commerce Commission and imme- 
diately reshipped in the original packages as an L.T.L. [less than bee: 
shipment; or (b) ‘All freight,’ . . . which is to be transported to... [a named 
destination station ...as an L.T.L. shipment, and immediately reshipped in the 
original package as part of a truck-load consignment or carload assignment mov- 
ing under tariffs or schedules lawfully on file with the Interstate Commerce Com- 
mission. 

93 Chicago and Wisconsin Points Proportional Rates, 10 M.C.C. 556 (1938). 

94 Chicago and Wisconsin Points Proportional Rates, 17 M.C.C. 573 (1939). 

% United States v. Chicago Heights Trucking Co., 310 U.S. 344 (1940). 

96 Commissioner Eastman, supported by Commissioner Mahaffie, urged that 
“the record is devoid of any complaints from shippers and contains nothing what- 
ever in the way of proof or even allegation that the suspended rates would re- 
sult in injury or prejudice or disadvantage to anyone. There was much evidence 
from shippers, both large and small, but it was all in favor of the suspended 
rates.” The majority of the Commission relied on Section 2 of Part I of the 
Interstate Commerce Act; i.e., the prohibition in Section 2 against charging a 
greater or lesser compensation for any service rendered than is charged for a 
like and contemporaneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions.” To this, Commis- 
Sloner Eastman found answer by contending that the record “is definite and 
clear that the circumstances and conditions which attend the movement of the 
traffic to which the suspended rates would apply are essentially different from 
the circumstances and conditions which attend the movement of strictly local 
traffic between the same points.” These rates should, therefore, not be suspended. 
Commissioner Eastman pointed to prevailing rates existing between other car- 
riers that had been accepted by the Commission as proper, which similated the 
rates under discussion: 10 M.C.C. 556, 567 (1938); 17 M.C.C. 573, 586 (1939). 
The railroads, for instance, from time to time established certain published rates 
and practices which were favorable to forwarders and some few others who had 
similar operations. Thus, the railroads in the eastern section of the country, prior 
to 1920, published carload rates on mixed carloads of different articles, and 
adopted certain practices relating to carload minimum weights and stoppage of 
psa en route for loading and unloading which favored forwarding operations: 
nee Before Subcommittee of the Committee on Interstate Commerce of the 

enate on S. Res. 146, 76th Cong., 3rd Sess., 28, 500 (1940). 
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coordinating efforts of the forwarders.*%* The need for preventative 
legislation was apparent. 


5. Proposed Regulation of Freight Forwarders 

The need for legislation which would authorize regulation of the 
forwarding industry did not stem entirely from the crisis which faced 
that industry. Conditions existing within the industry itself originally 
actuated the first recommendations for legislation. As early as 1930, 
the Interstate Commerce Commission in its annual report recom- 
mended such legislation.** ‘This was repeated in 1931 and 1932.9 

In 1936, the Interstate Commerce Commission instituted a general 
investigation of forwarders, the results of which have been alluded to 
in several places in this paper.’ This investigation revealed many un- 
desirable practices existing in interstate commerce due to the lack of 
forwarder regulation.’*' Although these practices never reached the 
level of that attained by the express companies,’ it again indicated 
the consequences in those industries affected with public interest where 
there is not adequate control or regulation. Forwarders themselves 
apparently favored regulation.’ 

The earliest bill introduced in Congress to regulate freight forward- 
ing was H.R. 7047 introduced on May 14, 1937, by Mr. Gearhart.’ 
This bill sought to amend the Motor Carrier Act of 1935 to include 
within the definition of “common carrier by motor vehicle” all “indi- 
rect carrier operations.” No further legislation appeared until March 
7, 1939, when Mr. Lea introduced H.R. 4827 which proposed a new 
Part III to the Interstate Commerce Act to be cited as the “Forward- 
ing Carrier Act,” with general provisions for the regulation of for- 
warders. 

Consideration was also given to the regulation of forwarding com- 
panies during House hearings in early 1939 on the omnibus transpor- 
tation bills, H.R. 2531 and H.R. 4862, which resulted in House amend- 
ments to the Senate Omnibus Transportation Bill, $. 2009 containing 
a provision for the regulation of freight forwarders.’° In conference 





97 One consequence of the decision of the Interstate Commerce Commission 
was that it was instrumental in providing a medium whereby carriers were able, 
through the creation of subsidiary forwarding companies, to transport freight 
at special rates for individual shippers, thus circumventing laws against rate dis- 
crimination: Freight Forwarding Investigation, 229 I.C.C. 201, 317 (1938). 

98 Annual Report of I.C.C. for 1930 at 81. . 

99 Annual Reports of I.C.C. for 1931 and 1932 at 86-88 and 37, respectively. 
After 1932 the Commission has refrained from making any direct recommenda- 
tion: H. Rep. No. 2901, 3rd Sess., 76th Cong., p. 4. However, see comment on 
Freight Forwarding Companies in Annual Reports of I.C.C. for 1938 and 1939 
at pages 35 and 82, respectively. 

100 Freight Forwarding Investigation, 229 I.C.C. 201 (1938). ; 

101 Some of these abuses are as follows: (1) Lower rates and special con- 
cessions to large shippers: Jd. at 211. (2) Payment of rebates: Jd. at 211. 
(3) Laxity in application of loading and unloading of freight by railroads where 
forwarders are concerned: Id. at 236. (4) Favoritism to freight forwarders by 
railroads to attract such traffic: Jd. at 228. 

102 This is apparent from the fact that there was no public demand for regu- 
lation at the time of the Freight Forwarding Investigation. 

103 Freight Forwarding Investigation, 299 I.C.C. 201, 303 (1988). 

104 Ist Sess., 75th Congress. 

105 Section 2 of S. 2009 as passed the House, July 26, 1939. 
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the provision was removed.’ Subsequently, two types of bills were 
introduced in both houses! which, though varying to a certain ex- 
tent in their definitions and terms, were identical in the method sug- 
gested for the regulation of forwarding companies; i.e., by subjecting 
them to the jurisdiction of the Interstate Commerce Commission. Un- 
der this authority, forwarders would obtain certificates of convenience 
and necessity to engage in the forwarding business and could not charge 
more than fair and reasonable rates for their services. General eco- 
nomic regulation was provided. Later, other bills designed to bring 
freight forwarders within the definition of “common carrier by motor 
vehicle” of the Motor Carrier Act were introduced. 


6. Legislative History of S. 210 — Part IV of Interstate Commerce Act 

With the convening of the first session of the 77th Congress, new 
proposals for permanent legislation were introduced in both Houses 
of Congress. S. 210 was introduced in the Senate on January 8, 1941, 
by Mr. Reed for himself and Mr. Wheeler. On the same date Mr. Lea 
sponsored H.R. 3684 in the House. S. 210 was referred to the Senate 
Committee on Interstate Commerce, which considered the bill with- 
out hearings and reported it to the floor on March 20, 1941, with 
amendments.’ The Senate passed the bill on March 25, 1941. Upon 
transmittal to the House, it was referred to the Committee on Inter- 
state and Foreign Commerce. 


S. 210 followed the general pattern adopted in regulation of com- 
mon carriers. The Interstate Commerce Commission was given juris- 
diction of forwarders by a new Part IV which was to be added to the 
Interstate Commerce Act. Certificates of convenience and necessity 
were required and forwarders were subject to general economic regu- 
lation. Through routes or joint rates with carriers subject to the Inter- 





106 The conferees were friendly toward the proposal, but inasmuch as the 
Senate had provided for a special investigation of the subject of forwarders by 
S. Res. 146 (agreed to on July 6, 1939, and hearings held from June 5 to 265, 
1940) and in view that the House had already held hearings (Hearings on H.R. 
2531 and H.R. 4862) and reported definite legislation (House amendment to 
S. 2009), it was agreed that separate bills should be filed in each House. See 
H. Rep. No. 2901, 3rd Sess., 76th Cong., page 5. 

107 Mr. Reed introduced S. 3665 and S. 3666 in the Senate for Mr. Wheeler 
and himself on March 25, 1940, and the following day H.R. 9089 and H.R. 9090, 
companion bills to the Senate measures, respectively, were introduced in the 
House by Mr. Lea. Hearings were held on these bills under authority of S. Res. 
146, supra. S. 3665 was written by Commissioner Eastman of the Interstate 
Commerce Commission in a personal capacity. S. 3666 was the forwarders’ own 
bill. Hearings on S. Res. 146, 76th Cong., 3rd Sess., page 212. 

108 On May 24, 1940, Mr. Lea introduced H.R. 9888. Mr. White introduced a 
companion bill, S. 4096, in the Senate on June 4, 1940. Mr. Lea amended his 
last measure and introduced it as a new bill on August 21, 1940, H.R. 10392. The 
amendment prohibited freight forwarders “the right to establish joint rates with 
common carriers by railroad and/or express and/or water.” This latest bill was 
a temporary measure to be effective only to August 1, 1941. On August 22, 1940, 
Mr. Lea introduced another amended bill, H.R. 10398. The bill was amended 
this time to prevent prosecution for acts committed prior to enactment of the 
bill. This was a temporary measure. The last measure (H.R. 10398) was the 
only one upon which any action was taken. The House Committee on Interstate 
and Foreign Commerce reported the measure favorably on August 28, 1940, and 
the House passed it on September 380, 1940: Congressional Record, 3rd Sess., 
76th Cong., Vol. 86, Part 11, September 30, 1940, p. 12887. 

109 Sen. Rep. No. 132, 77th Cong., 1st Sess. 
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state Commerce Act were prohibited, although forwarders were per- 
mitted to establish through routes and joint rates with other forward- 
ers. The proposed legislation, in this respect, stated that nothing in 
the bill was to be construed as giving freight forwarders the status of 
common carriers under the Interstate Commerce Act. One other pro- 
vision of the bill, as introduced, is significant. Section 404 (b) pro- 
hibited forwarders from establishing rates or charges for transportation 
which would be lower than the “lowest rate published by any carrier 
or carriers” subject to the Interstate Commerce Act, “whose facilities 
were used for the handling of such transportation.” ‘This section was 
stricken from the bill by the committee amendment.” 

H.R. 3684, upon introduction by Mr. Lea, was referred to the 
House Committee on Interstate and Foreign Commerce and that Com- 
mittee scheduled and held extended hearings on the bill.144 This bill 
differed slightly from the general regulatory features of S. 210. Specific 
provisions in the bills, however, varied to extremes. The House bill 
made provisions for certificates of convenience and necessity and rate 
control as found in S. 210. H.R. 3684 also included a minimum rate 
section, but in more detailed language. In contract, however, the 
House bill permitted through routes and joint rates with other carriers 
subject to the Interstate Commerce Act, but made no provisions for 
through routes or joint rates between forwarders themselves. H.R. 
3684 did not deny the status of common carrier to freight forwarders. 

During hearings on H.R. 3684, objections were made to the mini- 
mum rate provision on the ground that it was legislative rate making 
and therefore an undesirable practice. A more forceful objection was 
the adverse consequence it would have on the “specialized” forwarders 
who were still forwarding goods at a substantial savings to the shippers 
whose goods they forwarded. These groups found the provisions 
threatened their very existence.1!? 

No member of the Interstate Commerce Commission appeared as a 
witness during the hearings. However, a statement, presenting the 
views of the Commissioners on the various sections of the bill was sub- 
mitted to the committee.'* ~The majority of the Commissioners agreed 
that the best plan of regulation was one similar to that outlined in 
S. 210. They felt that inasmuch as forwarders were viewed as shippers 
in their relations with rail and water carriers that that should also be 
the relationship to motor carriers. Thus, through routes and joint 
rates with other common carriers should be prohibited. All of the 
Commissioners viewed the minimum rate provisions as setting up an 
arbitrary standard which should be eliminated and recommended leav- 
ing the Commission with power to prescribe the maximum or mini- 





110 §, 210 as reported out from the Committee on Interstate Commerce of the 
House, March 20, 1941. 
111 Hearings Before Committee on Interstate and Foreign Commerce of 
House, on H.R. 3684, 77th Cong. 1st Sess. were held March 11 to 26, 1941. 
112 Hearings Before the Interstate and Foreign Commerce Committee of 
House, - ae 77th Cong. 1st Sess. (1941) pages 291, 297, 327. 
. at ‘ 
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mum just and reasonable rates for forwarders, that is, with the same 
powers it then had with respect to other carriers subject to its juris- 
diction. 

A further recommendation of importance by the Commission was 
that the convenience and necessity provisions of the bill be eliminated 
on the ground that its administration would “be a source of great dif_i- 
culty and confusion to all concerned” and it was not believed that the 
public interest would be adversely affected if this were avoided.'* 
Some of the commissioners, however, felt that a measure of control 
should be maintained over forwarders, which they felt could be done 
by the issuance of nontransferable licenses or permits as a prerequisite 
to engaging in business. —The Commissioners also rejected as contrary 
to public interest provisions providing for control of forwarders by 
carriers or carriers by forwarders.15 

Commissioner Eastman in a separate statement!® disagreed with 
the majority of the commissioners on several points. His views are 
that nothing but good could be accomplished by according forwarders 
a common carrier status, if they did not already possess that status.117 
As to joint rates, however, Commissioner Eastman agreed with the 
majority that forwarders should be required to pay published tariffs 
as this would be the best way to keep forwarders under proper control. 
He did not agree that forwarders should pay the same rates as other 
shippers.48 He also did not agree with the majority on the question 
of elimination of the section providing for certificates of convenience 
and necessity for forwarders. These provisions ‘have for their gen- 
eral purpose the stabilization of transportation conditions and the pre- 
vention of an unnecessary multiplication of facilities resulting in waste 
and financial weakness of carriers.” Because of the large number of 
forwarders having their origin after the date of the original Acme de- 
cision (July 20, 1937) Commissioner Eastman suggested that all those 





114 Jd, at 134. 

115 Jbid. A substitute provision to this effect was suggested. 

116 Jd, at 136. 

117 Jd. at 187: “Some may fear that if forwarders are recognized as com- 
mon carriers it will inevitably follow that they must be allowed to enter into 
joint rates with other common carriers subject to the Act, and that it would be 
inconsistent for them to have the status of shippers in their dealings with such 
other carriers. Neither of these things need follow and both are entirely within 
the control of Congress. The express companies, which like the forwarders use 
the services of common carriers, do not participate in joint rates with the latter, 
but pay for such services. The payment which they make is under special con- 
tractual arrangements, but could be under published tariff rates if Congress 
should so provide.” 

1187bid. “The joint rates between the forwarders and the motor carriers 
have been mutually satisfactory and profitable,” said Mr. Eastman, “notwith- 
standing that the divisions received by the latter out of those rates differ mate- 
rially from their local less-truckload rates. If joint rates of this character are 
not to be allowed, I believe that it should be made clear in H.R. 3684 that it will 
not be unlawful for the common carriers whose services the forwarders utilize 
to establish and publish for their use, and the use of others under like condi- 
tions, rates which differ from the corresponding local rates, where it can be shown 
that such difference is justified by a difference in the conditions under which the 
two types of traffic are handled... .” This was in accord with his dissent in the 
mine” v. Chicago Heights Trucking Co., 10 M.C.C. 556 (1938) ; 17 M.C.C. 
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forwarders should be required to make proof of their convenience and 
necessity before being granted certificates.1!® 

The approach suggested by the majority of the Interstate Com- 
merce Commissioners was open to the same criticism that could be 
leveled at Senate Bill S. 210, as introduced, namely, that they were 
misled by the dual status of shipper and common carrier accorded for- 
warders in the past. Commissioner Eastman’s approach was more 
nearly in line with logic when he said that forwarders should be given 
a common carrier status for all purposes. He, however, was not uni- 
form in classifying forwarders as common carriers for he joined with 
the majority in rejecting the idea of joint rates between forwarders 
and other common carriers and proposed that they use published rates 
only. 

The whole Commission was unanimous in rejecting the minimum 
rate provisions of the bill, thereby reaffirming its faith in its ability to 
protect the interests of all concerned. However, where joint rates were 
concerned the Commission became shy and dubious of its capacity to 
protect the interests of the prime carriers.!2° There appears no reason 
to believe that joint rates between forwarders and prime carriers would 
provide any greater opportunity for circumventing the purpose of reg- 
ulation than would specialized published rates. 

A Subcommittee, appointed by Chairman Lea of the Committee 
on Interstate and Foreign Commerce of the House, after consideration 
of testimony and material submitted during the hearings on H.R. 3684, 
rewrote that bill. But, inasmuch as S. 210 was then before the full 
Committee for consideration, the Subcommittee proposed a substitute 
for that bill in the form of the rewritten H.R. 3684. In this form 
S. 210 was reported to the Committee of the Whole House on August 
13, 1941, with the recommendation that it pass.1*1_ The House passed 
the bill without further amendment on October 23, 1941. 

This bill, as it passed the House, contained a number of unique 
provisions, although it retained the original general pattern of regula- 
tion. The Subcommittee apparently surrendered to Commissioner 
Eastman’s views that special rates — not joint rates — should be made 
available to forwarders by the prime carriers for assembling and dis- 


119 Sec. 409(a), the “grandfather clause” of H.R. 3684, stated that all these 
beginning operations subsequent to July 20, 1937 must make a showing of the 
public convenience and necessity. Sec. 409(d) reads: “Any certificates issued 
under this section shall specify the nature or general description of the property 
to be transported, and the key points at which or between which, the territory 
within which, and the territory from which and to which, transportation subject 
to this part is to be conducted under authority of such certificates... .” Key 
point is defined by Section 402 (i): “The term ‘key point’ means (1) a point or 
place where shipments are assembled and consolidated for transportation as 4 
unit, or (2) a point or place to which shipments so consolidated are consigne 
as a unit for breaking bulk or distribution and delivery to final destination.” 

120 The fear of such abuses was expressed strongly in the debates on S. 210 
on the floor of the House: Congressional Record, Vol. 87, Pt. 8, 77th Cong., 1st 


Sess., October 23, 1941, p. 8218. 
121 H.R. Rep. No. 1172, 77th Cong., 1st Sess., August 13, 1941. 
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tributing services rendered the forwarders.!?? Also, as suggested by 
Commissioner Eastman,}** a period of adjustment is permitted during 
which the carriers may work out special rates and during which motor 
carriers and forwarders may operate under joint rates and concur- 
rences.'*4 

Under Section 410 of the bill as it passed the House, forwarders 
were required to obtain permits authorizing them to engage in for- 
warding service except those engaged in certain special types of for- 
warding operations.!25 No “grandfather rights,” however, were at- 
tached to these provisions. "The Commission was directed to issue 
permits to any qualified applicant found “ready, able, and willing 
properly to perform the service proposed,” if it found “that the pro- 
posed service, to the extent authorized by the permit, is or will be 
consistent with the public interest and the national transportation 
policy declared in this [Interstate Commerce] Act.’”?6 Permits were 
not to be denied alone on the grounds of relationship between the ap- 
plicant and common carriers subject to Parts I, II, or III of the Inter- 
state Commerce Act,!27 nor solely on the ground “that such service 
will be in competition with the service subject to this part performed 





122 Section 408, which is substantially the same as Section 408 of Public 
Law 558 of May 16, 1942, 56 Stat. 290, 49 U.S.C. §1008 (Supp. V 1946), made it 
lawful for any common carrier subject to Parts I, II or III of the Interstate Com- 
merce Act to establish and maintain such assembling and distributing rates and 
charges which would be “applicable to freight forwarders and others who employ 
or utilize the instrumentalities or services of such common carriers under like 
conditions, and which differ from other rates or charges, classifications, rules, or 


‘ regulations which contemporaneously apply with respect to the employment or 


utilization of the same instrumentalities or services, if such difference is justified 
by a difference in the respective conditions under which such instrumentalities 
or services are employed or utilized.” H.R. Rep. No. 1172, 77th Cong., 1st Sess., 
August 18, 1941, page 10. No through routes or joint rates, however, were per- 
mitted between forwarders themselves or between forwarders and other common 
carriers. 

123 Hearings Before Committee on Interstate and Foreign Commerce on H.R. 
8684, 77th Cong., lst Sess. (1941) 138. 

124 Section 409. Cf. Section 409 of Act of May 16, 1942, 56 Stat. 290, 49 
U.S.C. §1009 (Supp. V 1946). 

125 Section 402 provided: “(b) The provisions of this part shall not apply 
(1) to service performed by or under the direction of a cooperative association, 
as defined in the Agricultural Marketing Act, approved June 15, 1929, as amended, 
or by a federation of such cooperative associations, if such federation possesses 
no greater powers or purposes than cooperative associations so defined, or (2) 
where the property with respect to which service is performed consists of ordi- 
nary livestock, fish (including shellfish), agricultural commodities (not includ- 
ing manufactured products thereof), a single general commodity, or used house- 
hold goods, if the person performing such service engages in service subject to 
this part with respect to not more than one of the classifications of property 
above specified.” [Italicized words not found in Act of May 16, 1942.] 

(c) The provisions of this part shall not be construed to apply (1) to the 
operations of a shipper, or a group or association of shippers, in consolidating 
or distributing freight for themselves or for the members thereof, on a non-profit 
basis, for the purpose of securing the benefits of carload, truckload, or other 
volume rates, or (2) to the operations of a warehouseman or other shippers’ 
agent, in consolidating or distributing pool cars, whose services and responsibili- 
ties to shippers in connection with such operations are confined to the terminal 
area in which such operations are performed.” 

126 Section 410(c); identical with portion of Section 410(c) of Act of May 
16, 1942, supra. 

127 Section 410(e). Cf. last sentence of Section 410(c) of Act of May 16, 
1942, supra. 
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by any other freight forwarder or freight forwarders.’’!*8 Permits 
were transferable.!2® Permits were to “specify the nature or general 
description of the property with respect to which service subject to this 
part may be performed, and the territory within which, and the terri- 
tories from which and to which, service subject to this part may be per- 
formed, under authority of such permit.’’8° Reasonable terms, con- 
ditions, and limitations, as in the case of certificates, may be attached 
to the issuance of a permit.4*! Permits do not authorize forwarders 
“to conduct any direct railroad, water, or motor-carrier operations, ex- 
cept motor-vehicle operations in the performance within terminal areas 
of transfer, collection, or delivery services.”’!*? 

Section 411 (a) of the bill as it passed the House prohibited acqui- 
sition of control of a carrier subject to Parts I, II or III of the Interstate 
Commerce Act by a freight forwarder. Section 441 (e) , however, spe- 
cifically sanctioned the acquisition of control of freight forwarders by 
those carriers.!*3 The latter section was a concession to those who felt 


128 Section 410(d), similar to same section in Act of May 16, 1942, supra. 
An explanation of this subsection was given by Mr. Wolverton on the floor of the 
House as follows: “The provision in paragraph (d) of Section 410, to the effect 
that no application for a permit shall be denied because of the existence of other 
forwarder service which would be competitive, is predicated upon the essential 
nature of forwarder service as a shipper service, so far as the actual carriers are 
concerned. Without such a provision, there might be a tendency to deny legiti- 
mate operations on the ground that the existing forwarder service was adequate. 
The committee was of the opinion that if the advantages of freight forwarder 
service are as great as are claimed for it then the greatest opportunity should 
be given to persons to go into the business and to make it available to the public 
- — a extent possible.” Congressional Record, Vol. 87, Pt. 8, October 23, 

» DP. . 

129 Section 410(g), similar to same section in Act of May 16, 1942, supra. 

on a 410(e), similar to same section in Act of May 16, 1942, supra. 

: id. 

132 Section 410(h). In the Act of May 16, 1942, supra, the exception reads 
“except motor-vehicle operations in transportation which, pursuant to the pro- 
— on 202(c) (1) of this Act, is to be regulated as service subject to 

is part. ’ 

133 Mr. Wolverton explained the Committee’s view on these subsections in 
debate on the floor of the House as follows: 

(a) It is fundamentally unfair to deny to a common carrier that has in- 
vested its money in transportation facilities the right to use those facilities to 
serve the public upon as favorable a basis as any forwarder can use them. A 
forwarder in effect employs the facilities, investments, and services of common 
carriers to do business with the public in competition with those carriers. At 
present the forwarder enjoys many competitive advantages over the carriers 
whose services he utilizes. Even under the proposed bill he will have certain 
advantages. For these reasons the common carriers should not be foreclosed 
from employing their properties and facilities in the public service upon as 
favorable terms as their forwarder competitors, provided it is done through a 
separate corporation subject to the same regulation as other forwarders. 

Forwarders, by reason of their lack of substantial investment, are 
free to withdraw their operations from one common carrier and transfer them 
to another. This may result in depriving some carriers and shippers of having 
forwarder service conducted over their lines. This may have the collateral re- 
sult of diverting carload traffic formerly received from shippers who used the 
forwarder service for their less-carload traffic. This bill would allow a railroad, 
motor, or water carrier, for example, if other forwarder service were withdrawn, 
to establish forwarder service over its own line. , 

(c) Some carriers have had or now have an interest in or control of certain 
forwarders. Even where legal control may have ceased, close commercial rela- 
tions induced by prior financial interest may still persist. In either case a com- 
petitive situation may obtain which another carrier should not be prevented 
from meeting if it can do so through control of a forwarder.” Congressional 
Record, 77th Cong., 1st Sess. Vol. 87 Pt. 8, October 23, 1941, p. 8220. 
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that the railroads should, through a railroad controlled organization, 
perform the service then rendered by the forwarders.’** The Inter- 
state Commerce Commission in its statement to the House Interstate 
and Foreign Commerce Committee recommended complete indepen- 
dence for freight forwarders from carrier control or control by those 
who use its services as necessary in the public interest.1*° This was in 
line with the conclusions of the Commission reached in Freight For- 
warding Investigation, supra.1*® 

The Senate refused to accept the House amendments and requested 
a conference on November 24, 1941, to which the House agreed the 
following day. Over five months elapsed before the Conference Com- 
mittee was able to agree upon a compromise.'*7_ The conference report 
was approved by the Senate and House on May 7 and 11, 1942, respec- 
tively, and S. 210, as amended, became a law May 16, 1942.188 


7. Part IV of the Interstate Commerce Act 


The changes made by the Conference Committee in S. 210, as it 
passed the House the first time, were not substantial. Most of the 
changes related to adjustment of minor differences between the Sen- 
ate and House versions of S. 210 and the inclusion of a few provisions 
contained in neither version which were deemed essential to proper 
administration of the Act. 

The Conference Committee recommended the omission of the ex- 
emption given under Section 402 (b) with respect to a “single general 
commodity.” The Senate provision relating to joint loading, under 
Section 404 (d) , was restored to the Act permitting forwarders to enter 
into joint loading of traffic agreements with each other. A condition 
was added by the Conference giving the power of review to the Inter- 
state Cominerce Commission with authority to cancel or modify such 
agreements if the Commission found such agreements inconsistent with 
the national transportation policy declared in the Interstate Commerce 
Act. To the “rate making rule” of Section 406 (d) which is similar 
to Sections 15a (2), 216 (i), and 307 (f) of the Interstate Commerce 
Act, an additional factor, “the inherent nature of freight forwarding”; 
was added. 

A new subsection, 410 (i), was inserted in the Act which was in 
neither the Senate nor House bills. It provides that “no freight for- 
warder which is controlled by, or under common control with a com- 
mon carrier subject to Parts I, II, or III of this Act shall abandon” any 
or part of its services without first obtaining a certificate of abandon- 
ment from the Commission “that such abandonment is consistent with 

134 H.R. Rep. No. 1172, 77th Cong., 1st Sess., August 13, 1941, page 15. 

135 Hearings Before Committee on Interstate and Foreign Commerce of 
House on H.R. 3684, 77th Cong., 1st Sess. (1941) 134. 

136 229 I.C.C. 201, 293 (1938). 

137 H. Rept. 2066, 77th Congress, 2nd Sess., May 4, 1942. No doubt the con- 


ference committee was delayed by the pressure of war legislation. 
OF Ibid.; Public Law 558, 77th Congress, 2nd Session, Approved May 16, 
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the public interest and the national transportation policy declared in 
this Act.” 

One of the main controversial differences between the Senate and 
House versions of S. 210 was the prohibition contained in the Sen- 
ate bill of shipper control of forwarders. The House version contained 
no such prohibition and the House conferees agreed to this provision, 
under Section 411 (b), with the proviso that the Commission should 
have power to issue a permit to such a person when consistent with the 
public interest and the national transportation policy, and further 
that such shipper-controlled operations as then in effect might con- 
tinue until further order of the Commission. Section 420 of the con- 
ference substitute bill provided special powers during time of war or 
other emergency. The House amendment did not contain this pro- 
vision, although it was found in the Senate bill. 


II. FORWARDING BY AIR 

Forwarding by air is of comparatively recent origin. In the past, 
it was more commonly known as “air express.” From experimental 
beginnings as early as 1918,'*° a regular air express was started in 1927 
as a subdivision of the Railway Express Agency.'*® Prior to World 
War II, air express, the only way of moving freight via the scheduled 
airlines, increased from 9,074 shipments in 1931 to an all-time high 
of 1,078,189 shipments in 1940. Regularly scheduled airplanes of 17 
domestic lines and one international line cooperated in moving this 
traffic.'*1 

Moving of freight by air, during the recent war and after cessation 
of hostilities, has seen unprecedented growth.'#2 Since VJ Day, freight 
shipments by commercial operator have increased many fold due to 
the great amounts which have been shipped by the non-certificated car- 
riers and the exclusive and mixed cargo flights of the certificated 
carriers. For the first six months of 1946, the certificated domestic 
carriers flew 13,482,633 ton-miles of express and freight.14* Although 
the transportation of freight by air has increased a hundred fold in 
the last ten years, its possibilities remain practically untouched. 





189 C, G. PETERSON (Chief Engineer, Railway Express Agency, Inc.), AIR 
EXPRESS AND FREIGHT, THE PAST, PRESENT AND FUTURE; FREDERICK AND LEWIS, 
History OF AIR EXPRESS, 12 JOURNAL OF AIR LAW AND COMMERCE 203. 

140 THE AIRCRAFT YEAR Book FoR 1940, 112 (pub. by Aeronautical Cham- 
ber of Commerce of U.S.). The activities of the Railway Express Agency, in 
this field, have not been without competition. Frederick and Lewis, op. cit. supra, 
note 139. The express agency, however, has been the only agency whose sched- 
ules have been continuous throughout the years. ; 

Freight by air prior to World War II was much more widely developed in 
other sections of the world, especially where other modes of transportation were 
of little utility. Jungle Gold, the Story of Guinea Airways, Vol. 3, The Intava 
World, No. 1 (October 1940), p. 2; Ralph Hancock, Taca: Gold Express, Vol. 3, 
The Intava World, No. 2 (December 1940) p. 38. i 

141 THE AIRCRAFT YEAR BOOK FoR 1940, p. 130. 

14248 Am. Av. Daily, 144 (December 3, 1946). , i 

143CAB Recurrent Report of Mileage and Traffic Data, Recapulation of — 
Domestic Air Mail Carriers, July, 1946. 

144 Drew and Passen, Air Cargo: A New Force in Marketing (1947) 14 | 
JOURNAL OF AIR LAW AND COMMERCE 11. 
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This is an industry of the present and future and its development may 
well carry with it the air freight forwarder if the latter’s activities are 
not too severely hobbled by unwise regulation. 


A. OPERATIONS 

Prior to October 15, 1944,4° no schedules of rates for the transpor- 
tation of property by aircraft, with the exception of those of the Rail- 
way Express Agency, were filed by air carriers with the Civil Aero- 
nautics Board. A few airlines solicited air freight, but property’ 
could only be shipped by scheduled air carrier by tendering such prop- 
erty, prior to the above date, to the Railway Express Agency. ‘This 
exclusive agency to handle freight on the scheduled air carriers was 
the consequence of contracts'*7 between the Railway Express Agency 
and the individual air carriers, which were not unlike contracts exist- 
ing between that agency and the railroads for exclusive handling of 
package freight via passenger trains. The Railway Express Agency, in 
conducting its business as an agent of the air lines, limited and today 
limits its operations ‘‘to the promotion and solicitation of traffic and 
the transportation of the same from consignor to originating airport 
and from terminal airport to consignee.” ‘The shipments are deliv- 
ered into the custody of employees of the air carriers at the originating 
airport, who, in turn, deliver them to the employees of the express 
agency on arrival at the terminal airport. Unlike railway express, no 
express messenger accompanies the shipments enroute. 

The express agency also coordinates transportation of shipments 
between rail and air,’** operating in this respect much like the ordi- 
nary freight forwarder in his coordination of motor truck, rail and 
water transportation. 





145 On this date American Airlines became the first certified domestic airline 
to file air freight rates with the Board. 

146 Mail and certain company material were excepted by provisions in the 
contracts between the individual air carriers and the Railway Express Agency. 

147 The contents of these contracts is described by the Civil Aeronautics 
Board, in Railway Express Agency, Grandfather Certificate, 2 CAB 5381, 532 
(1941): “... The contract with each air carrier is terminable at the will of either 
party on six months’ written notice, and is identical with every other contract 
except as to the routes involved. By the contract the air carrier agrees to fur- 
nish facilities for the transportation of property by aircraft between flying fields 
adjacent to enumerated points. The air carrier further agrees that during the 
term of the contract it will not accept property for transportation from any party 
other than applicant. Gross revenues after the deduction of promotional and 
operating expenses of the “air express” business are divided 87% per cent to the 
air carrier and 12% per cent to applicant. On its part, applicant agrees to en- 
gage as an independent contractor in the solicitation, promotion, collection, ac- 
ceptance and delivery of parcels, packages, and other property for transportation 
by aircraft. Applicant further agrees not to enter into the air transportation 
business by operating its own aircraft in competition with the air carrier during 
the term of the agreement, and further agrees to perform the collection and de- 
livery service for all property shipments to and from the airport regularly used 
by the air carrier, and between connecting air carriers at different airports.” 

148 Jbid.; In 1940, air-rail shipments, which either started or finished or both 
~r and finished by rail, totaled 192,429. THE AIRCRAFT YEAR Book For 1941, 
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B. THE APPLICATION OF THE CiviL AERONAUTICS ACT TO 
FORWARDING BY AIR 

The jurisdiction of the Interstate Commerce Commission over the 
express companies under Part I and II of the Interstate Commerce Act 
has been outlined in prior sections of this paper. Operations of the 
express companies conducted wholly by railroad, or partly by railroad 
and partly by water, are subject to regulation under Part I of that Act. 
Motor carrier operations of the express companies, with certain ex- 
ceptions, fall under Part II, or what is more commonly known as the 
Motor Carrier Act. The jurisdiction of the latter act, however, as we 
have seen, was held not to cover the “indirect operations” or “‘forward- 
ing operations” by motor vehicle. 

The Railway Express Agency, in the light of the limited jurisdic- 
tion of the Interstate Commerce Act, cannot claim any status under 
that act for its ‘air forwarding” operations. These operations, if sub- 
ject to regulation, receive that status under the Civil Aeronautics Act. 

On October 19, 1938, the Railway Express Agency, Inc., filed ap- 
plication’® with the Civil Aeronautics (Board) Authority for a cer- 
tificate of public convenience and necessity under the “grandfather” 
provision of the Civil Aeronautics Act, authorizing it to continue 
“to operate an ‘air express’ business over the existing lines of certifi- 
cated air carriers pursuant to the terms of certain contracts between 
applicant and the air carriers.” No authority was requested to en- 
gage in the operation of aircraft. ‘The Board was, by this application, 
forced to meet squarely the question of the status of the express com- 
pany under the Civil Aeronautics Act. 

The Board placed heavy reliance on precedent and cases relating 
to express companies and forwarders in their operations on the rail- 
roads and with motor trucks, to which space has already been given in 
this paper, in making its determination.*° It concluded that those 
who “forward by air, whether the Railway Express Agency or some 
other type of forwarder, should be ‘air carriers,’”” within the meaning 
of the Act. Nevertheless, the Board found that Section 401 (e), the 
“grandfather” section, under which the applicant was claiming a cer- 
tificate because of past operations, granted “grandfather rights’ only 
to those engaged in direct air carrier operations. The result was that 
the applicant, while required to possess a certificate of convenience 
and necessity for lawful air operations under Section 401 (a) ,15* could 
not be issued that certificate under these proceedings. Accordingly, 
the Board, pursuant to the proviso to Section 1 (2) ,? relieved the ap- 


149 CAB Docket No. 19-401 (E)-1. 

1502 CAB 531 (1941). 

151 Section 401(a): “No air carrier shall engage in any transportation un- 
less there is in force a certificate issued by the Board authorizing such air car- 
rier to engage in such transportation. .. .” 

152 Section 1(2): “ ‘Air carrier,’ means any citizen of the United States who 
undertakes, whether directly or indirectly or by a lease or any other arrangement, 
to engage in air transportation: Provided, that the Authority may by order re- 
lieve air carriers who are not directly engaged in the operation of aircraft in air 
transportation from the provisions of this Act to the extent and for such periods 
as may be in the public interest.” 
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plicant from the requirement that it possess a certificate until an in- 
vestigation of the contractual relation between the express company 
and the airlines was completed. 


The Board argued that the Act, in view of the language of the 
definitions of “‘air carrier,’’** “air transportation’‘** and “interstate, 
overseas, and foreign air transportation,’!®> contemplated “dividing 
air carriers into two classes, one consisting of those who undertake di- 
rectly to engage in the carriage by aircraft of persons, property, or mail, 
and the other of those who undertake, indirectly, or by lease, or some 
other arrangement, to engage in the carriage by aircraft of persons, 
property or mail.” The issue was, therefore, reduced to whether the 
definition of “air carrier’ contemplated persons other than those en- 
gaged in the physical operation of aircraft. Pertinent language of the 
Board reads: 1° 


“Applicant holds out to the public that it will undertake to 
transport property by air, and enters into contracts with shippers 
wherein it binds itself to discharge such an undertaking with 
respect to particular shipments. So far as the shippers are concerned, 
they are dealing solely with applicant in obtaining transportation 
of their property by air. Even though it be an intermediary be- 
tween the shipper and the ultimate operator of the aircraft in 
which the shipment is carried, it is apparent that applicant is en- 
gaged in the business of transporting property by air. Moreover, 
it is engaged in the business as a common carrier. 

“We are of the opinion that the definition, of ‘air carrier’ includes 
a person engaged in such operations. The natural meaning of the 
language used in the definition appears to lead necessarily to that 
result. The use of the word ‘indirectly,’ in addition to the terms 
‘directly’ and ‘by lease or any other arrangement,’ appears to rep- 
resent a studied effort to make the scope of the definition extremely 
broad. While reference is made in the definition to ‘carriage by 
aircraft,’ there is no direct reference made to the ‘operation’ of air- 
crait. ... 

“The closest analogy to the definition of ‘air carrier’ is found in 
the definition of ‘common carrier by motor vehicle’ set out in the 
Motor Carrier Act. As they relate to operations of the kind here 
involved, however, the two definitions are entirely dissimilar. It 
will be observed that there is one significant difference — that is, 
the insertion in the definition of ‘air carrier’ of the words, ‘or 
indirectly’ and the absence of those words from the definition of 
‘common carrier by motor vehicle’ .. . 

“The Motor Carrier Act was enacted on August 9, 1935; the 
Civil Aeronautics Act on June 23, 1938. Between these two dates 
there arose before the Interstate Commerce Commission signifi- 
cant litigation involving the definition of the term ‘common carrier 
by motor vehicle’ as it applied to forwarders and to Railway Ex- 


153 Ibid. 

154 Section 1 (10) “ ‘Air transportation’ means interstate, overseas, or for- 
eign air transportation or the transportation of mail by aircraft.” 

155 Section 1 (21): “ ‘Interstate air transportation,’ ‘overseas air transpor- 
tation’ and ‘foreign air transportation,’ respectively, mean the carriage by air- 
craft of persons or property as a common carrier for compensation or hire or 
the carriage of mail by aircraft, in commerce. 

(1941), Railway Express Agency, Grandfather Certificate, 2 CAB 6531, 536 








JOURNAL OF AIR LAW AND COMMERCE 


press Agency. The significant feature of this litigation, for our 
purposes, is that, throughout, the operations of forwarders and 
those operations of Railway Express Agency in which the facilities 
of other carriers were used, were described by the Commission and 
the courts as ‘indirect operations.’ They were so described re- 
peatedly by Division V of the Commission in its decision nearly a 
year prior to the enactment of the Civil Aeronautics Act and the 
same case was under consideration by the full Commission during 
the Congressional debates on the latter Act. The decisions, of 
course, rejected the contention that such ‘indirect’ operations were 
those of a ‘common carrier by motor vehicle.’ 

“The conclusion is inescapable, therefore, that the addition of 
the words ‘or indirectly’ in the definition of ‘air carrier,’ at a time 
when the Interstate Commerce Commission was dealing with oper- 
ations which it terms ‘indirect,’ reflected an intention to embrace 
within the regulatory provisions of the Civil Aeronautics Act all 
common carrier operations by air, whether direct or indirect, and 
that those who, as common carriers forward by air, whether Rail- 
way Express Agency or some other type of forwarder, should be 
‘air carriers.’ No other conclusion reasonably could give adequate 
context to the words ‘or indirectly’ as distinguished from the words 
‘or by a lease or any other arrangement.’ No other conclusion is 
necessarily required by the express terms of the Act.” 


The Board further pointed out the significance of Section 1107 (j) 
of the Civil Aeronautics Act,!®* which amended the Motor Carrier Act 
to exclude from the regulatory provisions of the latter Act, motor ve- 
hicle operations which are “incidental to transportation by aircraft,” 


in avoiding conflict of jurisdiction between the Board and the Inter- 
state Commerce Commission in this field. 


In support of its conclusion that the Express Company was not 
entitled to a certificate under the “grandfather” provisions of the Act 
as a matter of right, the Board argued as follows:158 


“Section 401(e) (1) provides that upon the making of the 
requisite showing an applicant shall be given a certificate author- 
izing it to engage in air transportation ‘between the terminal and 
intermediate points between which it . . . so continuously oper- 
ated’ during the ‘grandfather’ period, and ‘with respect to all 
classes of traffic for which authorization is sought except mail.’ 

“We are of the opinion that the first of the quoted phrases, by 
referring to ‘operations’ between terminal and intermediate points, 
contemplates physical operations directly conducted by an applicant 
in transportation between such points. This same terminology is 
used in the proviso to Section 401(a) wherein the continuance of 
services operated on the date of enactment of the Act is authorized 
for a temporary period. The activities of the present applicant have 
not been operations between terminal and intermediate points in 
this sense. The actual physical operation of aircraft conducted 
in connection with the services rendered by applicant to the public 











to transportation by aircraft.’ ” 
158 Railway Express Agency, Grandfather Certificate, 2 CAB 531, 589 (1941). 
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is that of the airlines. The only physical operations directly per- 
formed by the applicant are its pick-up and delivery functions. 

“The use of the term ‘operations’ in this section is in sharp con- 
trast to the failure to use that term in the definition of ‘air carrier,’ 
except in connection with the proviso of Section 1 (2). This defini- 
tion and related definitions of air transportation and interstate, 
overseas, and foreign air transportation use such terms as ‘the 
carriage by aircraft,’ ‘the transportation of mail,’ and ‘to engage 
in air transportation.’ The significance of this contrast is em- 
phasized by the language of Sections 604 and 610 of the Act. These 
sections provide for the issuance of ‘air carrier operating certifi- 
cates’ designed to control the safety of operations by air carriers, 
and from their nature clearly could not have been intended to ap- 
ply to applicant. In recognition of this, Section 604 provides that 
the Board may establish minimum safety standards for ‘the opera- 
tion of the air carrier’ that any person desiring ‘to operate as an 
air carrier’ may apply for a certificate, that a certificate shall be 
issued if it is found that the person is able to conduct ‘a safe oper- 
ation,’ and that the certificate may prescribe, among other things, 
the airways over which the person may ‘operate as an air carrier.’ 
Similarly, Section 610(a) provides that it shall be unlawful ‘to 
operate as an air carrier’ without an ‘air carrier operating certifi- 
cate.’ 

“The language of Section 401(e) cannot, therefore, be said to 
include within its scope applicant’s operations.” 


C. EXTENSION OF FREIGHT FORWARDER ACTIVITIES TO 
AIR ‘TRANSPORTATION 

On July 10, 1941, as stated at the beginning of this paper, Univer- 
sal Air Freight announced an expansion of its operations to include 
forwarding by air. As in the case of operations on the railroads, this 
forwarder planned to take advantage of the lower bulk rates by con- 
solidating a number of small packages and dividing the savings in the 
freight rate with the shipper. An example of the attractiveness of the 
service was apparent in the offer to forward a one pound package, 
which would cost one dollar by ordinary air express, for 65 cents.'°® 
Universal Air Freight, a subsidiary of the United Freight Company, 
had a far reaching organization capable of serving a great number of 
large cities.16° ‘Through the cheaper rate which it made available, the 
forwarder had hopes of tapping an hitherto untouched spring of air 
freight. 

The relationship of this forwarder in shipping by air to the Ex- 
press Agency resembled that existing between the forwarder and the 
railroads in its operations via those carriers. This forwarder paid the 
published rate and requested no service which was not available to.an 
ordinary shipper under similar circumstances. In this operation, how- 
ever, there existed no competition between the forwarder and the air 
carrier, since the exclusive right was vested in the Express Agency to 
handle all freight by air. 





159 Universal Air Freight Investigation of Forwarding Activities, 3 CAB 
698, 703 (1942). 
160 Jd. at 701. 
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In view of the determination by the Board that the Express Agency 
is an “air carrier” and, therefore, must possess a certificate of con- 
venience and necessity before engaging in air forwarding operations, 
the question was raised of whether the ordinary freight forwarder also 
comes within the definition of ‘air carrier” in the Act. 


On November 14, 1941, Universal filed an application with the 
Board for authority to operate via scheduled air carriers between all 
States of the United States. A prehearing conference was held on this 
application on January 26, 1942. At this point, the Board decided 
that an investigation of Universal’s operations was in order and took 
no further action on the application which is still pending before the 
Board. On March 9, 1942, the Board issued an order pursuant to 
which a hearing was held investigating Universal’s existing operations. 
On September 15, 1942, the Board issued a cease and desist order to 
Universal. In reaching a decision in this investigation, the Board 
stated with respect to Universal’s claim that it was a shipper and not 
an air carrier within the meaning of the Act:' 


“Prior to the issuance of the examiners’ report the respondent 
took the position that it is a shipper and not an air carrier within 
the meaning of the Act. There is no doubt that in its relation with 
Express Agency the respondent is a shipper. However, as the Board 
pointed out in Railway Express Agency, Grandfather Certificate, 
supra, one who, as a common carrier, forwards by air, is an air 
carrier within the meaning of the Act. It is clear that respondent, 
i.e., Express Agency, between the respondent and the airlines which 
actually perform the physical carriage of the property by air, it 
would seem that the respondent’s attempt to distinguish on that 
basis ignores the spirit of the Act as manifested by the inclusion 
of ‘indirect’ operations within the scope of the Board’s regulatory 
jurisdiction.” 

The Board further commented with respect to Universal’s liability 
as a common carrier:!® 


“Forwarders by rail and motor carrier, however, have consist- 
ently been charged with the liability of a common carrier with re- 
spect to the property received by them for transportation, the 
courts holding that they possess the attributes of a common car- 
rier. Likewise, the Interstate Commerce Commission has in re- 
cent decisions concluded that forwarders by rail and motor carrier, 
which shippers in their relationship with the carriers to whom 
they entrust the transportation of the property are common car- 
riers in their relationship with the public. There is ample prece- 
dent, therefore, to support a finding that respondent is a shipper 
and at the same time a common carrier, if the facts of record re- 
veal this to be true.” 


In commenting on its determination in the Railway Express 
Agency, Grandfather case the Board said:1® 


“This determination by the Board appears to have received the 
approval of Congress as a correct interpretation of its legislative 





161 Jd, at 704, 
162 Jd. at 705. 
163 Jd. at 706. 
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intent. Legislation was recently enacted amending the Interstate 
Commerce Act so as to provide for regulation by the Interstate 
Commerce Commission of freight forwarders. However, the 
Amendment specifically excludes from the Commission’s jurisdic- 
tion ‘that part of the undertaking of any such person (forwarder) 
for the performance of which the services of an air carrier subject 
to the Civil Aeronautics Act of 1938, as amended, are utilized .. .’ 

“This legislation included certain amendments to the Civil Aero- 
nautics Act with respect to permissible activities of air carriers 
not directly engaged in the operation of aircraft in air transporta- 
tion. Such persons were therefore under consideration, and the 
Civil Aeronautics Act was one of the objects of amendment. Ac- 
cordingly, it is a reasonable deduction that by allowing the wording 
of Sections 1 (2) and 401 to remain unchanged Congress gave tacit 
approval to the Board’s interpretation that forwarders are within 
its jurisdiction.” 


D. FORWARDING BY AIR AND THE FREIGHT FORWARDER LEGISLATION 


Several of the earlier bills introduced to regulate freight forward- 
ers took cognizance of possible air operations of freight forwarders.’ 
The bills S. 210 and H.R. 3684, heretofore discussed, as introduced 
made no mention of such possibilities. S$. 210, as passed by the Senate, 
permitted the forwarders to use the services of “‘air carriers operating 
under the Civil Aeronautics Act of 1938, provided that the published 
tariff rates are paid for all services rendered in accordance with rules 
and regulations of the Civil Aeronautics Board.” The House Com- 
mittee, in revising S$. 210, apparently accepted the determination of 
the Board that those indirectly engaged in air transportation were air 
carriers. Under Section 418, forwarders were permitted “to employ or 
utilize the instrumentalities or services of . . . air carriers subject to the 
Civil Aeronautics Act of 1938, as amended.’ However, the bill pro- 
vided amendments to the Civil Aeronautics Act in the following lan- 
guage: 

“Section 4. (a) The first sentence of subsection (b) of Section 

1003 of the Civil Aeronautics Act of 1938, as amended, is amended 

to read as follows: 

‘Air carriers may establish reasonable through service and joint 


rates, fares, and charges with other common carriers; except that 
with respect to transportation of property, air carriers not directly 





__ 164 H.R. 7047 and H.R. 4827 appear to be limited to operations in connection 
with motor vehicle, railroad, express or water. While S. 3665 and H.R. 9089 
include forwarders who utilize services of common carriers by air, they were to 
use those common carriers by air which were subject to the Civil Aeronautics 
Act of 19388 and no others, and “only at such rates or charges and under such 
terms and conditions as are contained in tariffs of such common carriers filed 
with the . . . Civil Aeronautics Authority (Board) under the Civil Aeronautics 
Act of 1938, and such rates and charges or other terms and conditions shall be 
subject to the provisions of said... Act.” (Section 11.) Provisions of S. 3666 
and H.R. 9090 expressly exclude “forwarding operations” subject to the Civil 
Aeronautics Act of 1938 (Section 2(c) and the regulatory features of the bill, 
apparently restricted to transactions, between forwarders and carriers by motor 
vehicles, railroad, express and water. H.R. 9888, S. 4096, H.R. 10392 and H.R. 
10398 all apply to forwarding operations by air without qualification. The last 
bill as reported on the floor retained this provision. The words “or air’ were 
— from the bill on the floor and the bill passed the House without those 
words. 
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engaged in the operation of aircraft in air transportation (other 
than companies engaged in the air express business) may not es- 
tablish joint rates or charges, under the provisions of this sub- 
section, with common carriers subject to the Interstate Commerce 
Act.’ 

“(b) Subsection (b) of Section 412 of the Civil Aeronautics 
Act of 1938, as amended, is amended to read as follows: 

‘Approval by Authority 

‘(b) The Authority shall by order disapprove any such contract 
or agreement, whether or not previously approved by it, that it 
finds to be adverse to the public interest, or in violation of this Act, 
and shall by order approve any such contract or agreement, or any 
modification or cancellation thereof, that it does not find to be ad- 
verse to the public interest, or in violation of this Act; except that 
the Authority may not approve any contract or agreement be- 
tween an air carrier not directly engaged in the operation of air- 
craft in air transportation and a common carrier subject to the 
Interstate Commerce Act, as amended, governing the compensa- 
tion to be received by such common carrier for transportation 
services performed by it.’ ” 


The apparent purpose of these amendments was to give to freight 
forwarders who may be solely authorized to forward by air — the Rail- 
way Express Agency excepted — the same status in their relationship 
with other common carriers, other than air carriers, that freight for- 
warders who have no air operations have with those carriers. It is sub- 
mitted that the exception placed here for the Railway Express Agency, 
or evidently any other company engaged in air express business, is 
entirely too broad to accomplish that purpose. Universal Air Freight. 
whose operations have been discussed, would also be engaged in the 
air express business just as completely as the Railway Express Agency, 
with the exception of the contractual relationship between the air car- 
rier and the forwarder. Unless a more definite wording replaces the 
present language, confusion will certainly follow. 


E. Tue Crvit AERONAUTICS BOARD INVESTIGATION 


The Board’s Order Docket No. 2540, Re-Indirect Air Services in 
the Transportation of Property, dated September 26, 1946, reads: 


“BOARD ORDER, Serial No. 5203, instituting an investigation 
into all matters relating to and concerning services of air carriers 
indirectly engaged in the air transportation of property, such in- 
vestigation to include inquiry into the following matters: 

(a) The question of whether the public interest requires the 

continuance, limitation, modification or revocation of the exemp- 

tion order of March 13, 1941 (Orders Serial No. 941), by which 

Railway Express Agency, Incorporated, was and is temporarily 

exempted from the provisions of Section 401(a) of the Act re- 

quiring a certificate of public convenience and necessity to en- 
gage in air transportation; 

(b) The extent to which there is or may be a general need for 

air freight forwarder, air cargo forwarder, air express for- 

warder, or other similar indirect air carrier services; 

(c) The type or types of operation best adapted to performance 

of the services required to meet such need; 
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(d) The extent to which the facilities of the various types of 
direct air carriers by air may or should be utilized by such in- 
direct air carriers to meet such need; 

(e) The extent to which the facilities of the various types of 
surface carriers may or should be utilized by such indirect air 
carriers to meet such need; 

(f) The extent to which there is a need for classification of in- 
direct air carriers, and the extent to which there is a need for 
subclassifications within such possible indirect air carrier classi- 
fications ; 

(g) The extent to which indirect air carrier operations should 
be subject to restrictions to prevent uneconomical competition, 
and the nature of any such restrictions; 

(h) The extent to which existing requirements of law, or their 
application to such operations, can or should be modified ; 

(i) Whether or not certificates of public convenience and ne- 
cessity should be required for such operations, whether a general 
exemption order should be entered, or whether special exemp- 
tion orders should be entered; and if the exemption order tech- 
nique should be utilized by the Board, whether such action should 
be taken under Section 1 (2) or Section 416 of the Act, and the 
nature and type of any such exemption orders; 

(j) The provisions of Section 408 of the Act in their application 
to indirect air carriers of property; 

(k) The extent to which indirect air carriers of property should, 
in the public interest, be affiliated with any other carrier or 
carriers ; 

(1) The terms, conditions and limitations which should be at- 
tached to any certificate or exemption issued to engage in such 
services. 


It is believed that the material discussed in the foregoing pages of 
this paper may suggest answers to a number of the above problems. 


1. The Railway Express Agency 

The Board certainly will want to consider the pioneering efforts 
which Railway Express Agency has expended in making a determina- 
tion on this point. There would seem to be no question of granting 
an exclusive right to the Express Agency, since that question has been 
resolved.1® Whether the Express Agency should receive a certificate, 
or some modified authority, to continue its operations on the airlines 
of the country should be decided in the scheduled competitive hear- 
ing with other forwarders desiring to expand their operations to air 
transportation. The Express Agency, as far as the air carriers are con- 
cerned, should not receive preferential treatment.’ It has the advan- 

165 Railway Express Agreement, 4 CAB 157 (1943). 

166 Hearings Before a Senate Subcommittee of the Committee on Interstate 
Commerce, 76th Congress, 3rd Session, on S. Res. 146, p. 481. Commissioner 
Eastman made the following comment in comparing the activities of the Express 
Company and the forwarders: “As the forwarders have expanded and as gen- 
eral transportation conditions have changed, the resemblance between express 
companies and forwarders has continually grown closer. It would be difficult by 
an inspection of the general run of traffic which they handle to draw the dividing 
line. Express traffic is still largely handled in passenger trains, but by no means 
always, and the carload-freight service which the forwarders employ is rapidly 


—s passenger-train speeds. Both are specialized organizations for the 
handling of package freight through the use, very largely, of the facilities of 
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tage of being a going concern in the shipping of property by air with 
the disadvantage of ownership by the railroads of the country.!® 
Placed on a competitive basis in air transport business, the Express 
Agency will be forced to render a competitive service or retire from 
the field. 

2. The Need for Air Freight Forwarding 


The Board will have a host of material from which to draw. This 
material has been touched on in the foregoing discussion. In addition, 
the freight forwarding industry has much operating data which will 
undoubtedly be submitted to the Board. 

Mr. Paul C. Kelly of the American Retail Federation, Washington, 
D. C. in a hearing before Congress'®* made the following statement: 


“Many retailers use freight-forwarder services. Slower deliv- 
eries would require retailers to carry more stock and would re- 
quire additional capital for the goods which are in transit. Slow 
deliveries would also cause fewer reorders for seasonal merchan- 
dise, especially at the tail end of the season. This not only would 
reduce the sales and profits of retailers but would also cut down 
the output of the producer and, therefore, reduce the earning 
power of labor and the sale of raw materials. 

“On the other hand, if the retailer’s goods were shipped by ex- 
press, his transportation costs would be more than doubled. There 
are no accurate figures on the possible amount of this increase, but 
we have estimated, and I believe conservatively, that this increase 
may amount to more than $100,000,000 annually. This amount 
represents between one-fifth and one-sixth of the retailers’ profits 
for the past year, and during this year retailers’ profits were less 
than 2 percent net of sales. This additional expense must naturally 
be reflected in the cost of the goods. Retailers cannot possibly 
absorb this sum. It must be passed on to the consumers in the 
form of higher prices. Thus, without freight-forwarder services, 
the consuming public as well as the producer and distributor 
would suffer.” 

The advantages to the public and to private industry, which Mr. 
Kelly states have come through freight forwarding operations via sur- 
face transportation, would be amplified if forwarders were permitted 
to use air transportation. 

Mr. Lea, in presenting the Conference Report'® on the Freight 
Forwarder Bill to the House, commented as follows on the usefulness 
of the freight forwarder:'” 


“. .. The enactment of this bill will give the freight forwarders 
a legal status and place them in their proper relation to the trans- 
portation system of the country. Their true field of usefulness is 
not as a substitute for our regular common-carrier system, but as 
an auxiliary service which can supplement and improve the carrier 





others, and the methods which they employ have much similarity, if the limita- 
tions imposed upon the Railway Express Agency by its contract with the rail- 
roads be disregarded.” 

167 Jd, at 479. 

168 Jd. at 437. 

169 H.R. Rept. No. 2066, 77th Congress, 2nd Session. 

170 Congressional Record, 77th Congress, 2nd Session, May 11, 1942 p. 4064. 
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supply of the Nation and frequently answer the needs of the small 
shipper which cannot otherwise be supplied.” 
Mr. Wolverton, at this same time, in commenting in favor of the 


adoption of the legislation, stated:17 


“To an important extent the forwarder business is concerned 
with long-haul traffic which involves use of the services of more 
than one carrier with quite frequently of more than one type of 
carrier. Since shipments tendered to forwarders are customarily 
handled on their own bills of lading and since they are the only ones 
with whom the owner of the goods is in privity of contract, the 
actual carriers of the freight are not, or need not be known to the 
shipper. Under this method of freight the forwarder assumes 
the entire responsibility to its shipper for the accomplishment of a 
complete transportation service, but then makes its own arrange- 
ments with carriers of its own choosing for the accomplishment of 
the actual transportation for it. The forwarder is thus free to se- 
lect the type of carriage and the particular carriers whose services 
it will utilize, and the identity of the carriers used by a forwarder 
in the performance of a particular service may vary from time to 
time and even from day to day as it may find necessary to the 
prompt accomplishment of the transportation it has undertaken to 
provide. Being free to offer service to the shipping public wher- 
ever it can obtain transportation service to enable it to effectuate 
its contracts, a forwarder can and does bring about a practical co- 
ordination of the transportation efforts of rail, motor, and water 
carriers in the movement of the higher grades of less-carload 
freight.” 

There are numerous other comments and facts indicating the use- 
fulness of the freight forwarder, many of which have been mentioned 
in previous parts of this paper.’ 

Special interests of railroads, motor carriers and water carriers have 
been barriers to any extensive coordinated efforts amongst themselves. 
Commissioner Eastman in the Freight Forwarding Investigation, 
wherein he dissented in part, stated:1* 

So far as the trucks are concerned, the forwarding companies 
have no doubt deprived them of considerable long-haul traffic, but 
it is clear that these companies have utilized trucks very exten- 
sively in their operations, not only in terminal, but also in line- 
haul service, in taking advantage of every opportunity to use them 
where greater economy or efficiency would result. They have been 
among the most successful practical exponents of the principle of 
coordination between rail and truck service. 

The method of handling less-than-carload or package freight 
which the forwarding companies have developed has, therefore, 
demonstrated in practical operation its public value... . 

There is little reason to expect that the air carriers of the country 
will be any less affected by their own special interests than other types 
of common carriers, thus being willing to work out with the railroads 
and the motor carriers coordinated transportation with the best inter- 





171 Jd, at 4065, 

172 Hearings Before a Senate Subcommittee of the Committee on Interstate 
Commerce, 76th Congress, 3rd Session, on S. Res. 146, pp. 387-452. 

173 229 I.C.C. 201, 312 (1938). 
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ests of the public in mind. Should the airlines have an altruistic atti- 
tude they must also find the surface carriers in a like mood if such an 
end is to be attained. 

The air carriers have already announced that they will oppose 
certification of the Railway Express Agency and of the freight forward- 
ers.17* This action is based on the belief that the Air Transport As- 
sociation’s plan for a coordinated scheduled air cargo service will en- 
able the airlines to offer a service equal or better than that which could 
be offered by the Railway Express Agency and the forwarders. Certifi- 
cation of the forwarders in the view of the Air Transport Association 
would merely provide “duplicate and wastefully competitive serv- 
ices.”175 This reasoning appears to be lacking in logic.” 

There is little doubt that the air carriers are acting as the surface car- 
riers have acted in the past in their fight against forwarders. 

Public necessity and convenience would seem to dictate the need 
for a neutral agency which could arrange for that type of transporta- 
tion most advantageous to the public being served. To satisfy this 
special need, the freight forwarder can be used and with proven re- 
sults. A public interest requirement for freight forwarders with the 
authority to use air transportation in their operations is apparent, and 
any action by the Civil Aeronautics Board in the scheduled investiga- 
tion should give appropriate consideration to this need. 

Air transportation of freight is in its infancy. Much effort towards 
growth is missionary work which will require contact of prospective 





174 Aviation News, Vol. 6, No. 16, October 14, 1946, p. 7. 

175 [bid.; Commissioner Eastman had this to say about the special interests 
of the railroads and their inability to provide a competitive service to the freight 
forwarders: “It will, I think, be clear to you why the railroads alone could not 
duplicate this service, in view of their freighthouse handlings, their transfers in 
route, their way freight trains, and the complexities of their terminal and inter- 
mediate switchings of cars; but you may wonder why the railroads and the 
trucks could not jointly have provided such service by cooperative effort without 
the interposition of the forwarders. A single railroad, if it is big enough, can 
go quite far along such lines with the use of trucks under its own control as 
auxiliaries, and the Pennsylvania Railroad appears to be an object lesson in this 
respect. You must remember, however, that there are more than 100 independ- 
ent railroad systems, to say nothing of the scores of so-called short-line railroads, 
each intent upon holding the traffic which it gets to its own rails as far as possi- 
ble, and that many communities are served by two or more of these railroads 
under widely varying conditions. All of this makes for diffusion and uneconomi- 
cal multiplication of facilities in the handling of the package freight, if the rail- 
roads deal independently with this problem. The forwarders were able to avoid 
much of this diffusion and multiplication of facilities and to effect a concentra- 
tion of the traffic which brought with it economy and expedition. They also built 
up highly trained organizations which could specialize in the handling of pack- 
age freight, and it most certainly calls for specialization.” Hearings Before a 
Senate Subcommittee of the Committee on Interstate Commerce, 76th Congress, 
8rd Session, on S. Res. 146, p. 480. 

176 Quoting from John F. Budd’s Article “Why Orphan the Domestic Freight 
Forwarder?” — Air Transportation, November, 1946, p. 28: 

“The domestic freight forwarder is a recognized and important cog in the 
American transportation wheel. His wares are lower rates through freight 
consolidation, speedier service, and full responsibility for shipments from the 
shipper to the consignee’s door. The railroads always went out themselves for 
the full carload business, but experience has taught them that the freight for- 
warder can do a better job in the LCL (less than carload) business. As a middle- 
man between the shipper and the carrier, the freight forwarder derives his profits 
from the difference in rates between carload and LCL shipments.” 
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customers in order to convince them of the advantages of air transpor- 
tation. Freight forwarders are primarily soliciting organizations. 
They are in daily contact with important shippers who can be the 
source of many items of freight which as yet have never been shipped 
by air. They are in a most favorable position to give air freight a 
boost and as it becomes economical to ship additional items by air to 
precipitate change from surface to air transportation. 


It is difficult to understand how the air carriers will gain by the 
exclusion of the freight forwarder from the air transport field. It will 
be an expensive addition to the airlines to create special freight solicit- 
ing organizations as effective as the freight forwarders. It is not ar- 
gued, however, that soliciting should be left entirely to the freight for- 
warders. The freight forwarder can be an effective adjunct to any 
other soliciting organizations the air carriers may feel necessary to set 
up. That air carriers should fear for their ability to compete for the 
trade that freight forwarders will be in a position to offer them is 
unreasonable, since air carriers possess all the advantages of speed and, 
as new equipment is developed, economy will favor air transportation 
in many classes of freight. 


It will be recalled that the railroads were at first not pleased with 
the business which they saw the freight forwarder taking from them. 
Yet they complained of the out-of-the-pocket costs of the less-than- 
carload freight.1** ‘Today the majority of the railroads recognize the 
freight forwarders as an asset to them and have turned over to them a 
considerable portion of their less-than-carload freight.!78 

Having determined that there is a need for the forwarder in air 
transportation the Board should not stultify such a determination by 
narrowing his opportunity to serve. 


3. Classification of Air Forwarders 


In reference to classification and subclassification of indirect air 
carriers under item (f) of the Board’s order above, little comment was 
made in this paper as to the specialized freight forwarders." ‘This is 
a Classification that apparently will be essential for the Board to make. 
This group of forwarders have special circumstances and conditions 
under which they operate.'%° They usually limit themselves to one 
commodity and devote their skill, equipment and energies towards the 
furnishing of transportation which will fit the needs of their select 





177 Hearings Before a Senate Subcommittee of the Committee on Interstate 
Commerce, 76th Congress, 3rd Session, S. Res. 146, p. 478; See also Freight For- 
warding Investigation; 229 I.C.C. 201, 311 (1938). 

178 Note 197 supra. 

179 Page 16, supra, note 57, supra. 

180 For instance the forwarder who specializes in the movement of used 
household effect considers himself engaged in a distinct and different type of 
transportation, involving a personal service to a householder who may move but 
once or twice in a lifetime, and, therefore, the service rendered is individual 
rather than routine. Practices of Motor Common Carriers of Household Goods, 
I.C.C. Ex parte MC-19, 17 M.C.C. 467. Handling of household goods uncrated 
requires special skill and experience in the use of pads, manner of packing, and 
an intimate knowledge of the nature of the commodity. 
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group of customers. Because of their specialized skill and equipment 
they have the strongest argument for single responsibility in transpor- 
tation goods via the various mediums of transportation. 


4. Should Certificates of Public Convenience and Necessity or Other 
Restrictions Be Required to Prevent Uneconomical Competition 


The Board may well consider the action taken by Congress under 
the Freight Forwarder Act in determining whether or not to require 
certificates of public convenience and necessity. <A freight forwarder 
need only show under Part IV of the Interstate Commerce Act that he 
as an applicant “is ready, able, and willing properly to perform the 
service proposed, and that the proposed service, to the extent author- 
ized by the permit, is or will be consistent with the public interest and 
the national transportation policy.’’!*! The Interstate Commerce Com- 
mission is specifically directed not to —1®? “deny authority to engage 
in the whole or any part of the proposed service covered by any appli- 
cation made under this section solely on the ground that such service 
will be in competition with the service subject to this part performed 
by any other freight forwarder or freight forwarders.” 

To what extent these provisions of the Freight Forwarder Act of 
1942 have been effective in preventing uneconomical competition can 
probably be determined from the available records of the Interstate 
Commerce Commission. It is possible, however, that the intervention 


of the war since the adoption of the forwarding legislation will not 
have permitted an adequate period to test the quality of the above 
provision. 

Mr. Wolverton on the floor of the House stated:18% 


“As received from the Senate the bill (Freight Forwarder Bill) 
contained provisions for the issuance of certificates of public con- 
venience and necessity and for special recognition of “grandfather 
rights” with respect to forwarding operations in existence on July 
20, 1937, the date of the Commission’s first decision in the Acme 
Case (2 M.C.C. 415). Your committee, however, has concluded that 
the reasons which justify such provisions in the case of carriers 
subject to Parts I, II, or III of the Interstate Commerce Act are not 
paralleled in the case of forwarders. The substitute proposed 
therefor makes provision for the issuance of permits without refer- 
ence to any “grandfather rights.” 

“Some of the differences in the two situations may be noted. 
One of the basic reasons for requiring certificates in the case of 
carriers which perform a physical transportation service is predi- 
cated upon the fact that such carriers invest large sums in plant, 
facilities, and equipment, and look to the public to pay rates which 
shall yield a fair return thereon over and above the costs of opera- 
tion. It is therefore important that such investments be not made 
if not needed, and if the result would be to burden the public with 
unnecessary transportation costs, or by affording an excess of 


181 Section 410 (c); U.S.C. Title 49 Sec. 1010 (c): 56 Stat. 291 May 16, 1942. 

182 Section 410 (d) of Act of May 16, 1942, 56 Stat. 291, 49 U.S.C. §1010 
(d); May 16, 1942. 

188 Congressional Record, 77th Congress, First Session, October 23, 1941, 
p. 8219. 
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transportation facilities make it unprofitable for existing carriers 
to operate. Certificates are appropriate in such cases, and their 
issuance properly restricted to a showing of public convenience 
and necessity. 

“The case of the forwarder discloses no comparable situation. 
He makes no substantial investment in plant, facilities, or equip- 
ment, and devotes no material property to the public service. He 
is primarily a solicitor, consolidator, and shipper of the traffic of 
others over the transportation lines and facilities of others. The 
public, therefore, needs no protection against improvident invest- 
ments by the forwarder in transportation property, facilities, and 
equipment. 

“Because forwarders, whether large or small, are essentially 
shippers in their relation to the carriers whose services they uti- 
lize, they properly should acquire no rights by reason of prior 
operation which would place them in any more favorable a position 
than any new shipper also desiring to utilize the same carrier serv- 
ices. For this reason your committee has concluded that it would 
be contrary to sound policy to give special “grandfather” rights to 
the comparatively few forwarders, to the disadvantage of other 
shippers seeking to perform similar services.” 


The Civil Aeronautics Act of 193818 apparently was drafted to 
permit the Board great flexibility in attacking this problem. The flex- 
ibility given the Board by Congress may well have been the result of 
the indefinite status of forwarders at the time of the passage of the 
Civil Aeronautics Act of 1938.18° The Board is directed by Con- 
gress'86 to permit competition sufficient to maintain a healthy condi- 
tion among the air carriers. In line with the action of Congress in the 
forwarding legislation, the Board may feel it wise not to hobble this 
new phase of air transportation with too rigid requirements for the 
purpose of obtaining certificates or authorization to operate as air 
forwarders. 


5. Control of Air Forwarders by Other Common Carriers 


It is significant that Congress saw fit to permit control of freight 
forwarders under the Freight Forwarder Act of 1942 by other common 
carriers subject to Parts I, II, and III of the Interstate Commerce Act. 
Mr. Wolverton of the House Interstate and Foreign Commerce Com- 
mittee who guided the freight forwarder bill through the House gave 
the following reasons on the floor for permitting this:1%7 


“While both the Senate and House bills permit the control of 
freight forwarders by common carriers subject to Parts I, II, or III 
of the Interstate Commerce Act, the Senate provisions, by reason 
of their relation to the certificate provisions in the same bill, were 
more restrictive. In concluding to adopt the more liberal policy 
expressed in the House amendment, the conferees were impressed 


184 See section 1 (2) of Act of June 28, 1938, 52 Stat. 977, 49 U.S.C. §401 
(2); June 23, 1938. 

185 The Interstate Commerce Commission did not complete its investigation 
of the freight forwarders until October 11, 1938 (229 I.C.C. 201) and hearings 
were not held before Congress on S. Res. 146 until June 1940. 

186 Section 2 (d), Civil Aeronautics Act of 1938, 52 Stat. 980, June 23, 1938; 
U.S.C. Title 49 Sec. 402 (d). oe 

187 Congressional Record, 77th Congress, 2d Session, May 11, 1942, p. 406%.: 
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by several considerations favoring carrier control of forwarding 
operations. Among these were the following: 

“First. The two largest forwarding operations in the country 
were developed under railroad affiliation and no complaint of their 
service appears to have been made by the shipping public. 

“Second. Because of the universality of the service which rail- 
roads are required to perform, as among persons, localities, and 
as to different kinds of freight, their control of forwarding opera- 
tions would tend to be more universal and less discriminatory than 
forwarder service conducted by individual operators having nar- 
rower rights and obligations. 

“Third. The investments made by rail, motor, and water carriers 
in transportation properties, facilities, and equipment furnish a 
substantial incentive on their part to provide and maintain for the 
public a permanent and stable service, and as a result their con- 
trol of forwarding operations should insure to the public a greater 
permanency of service than if forwarding operations were only in 
the hands of those who have no real substantial investment in the 
properties and facilities which make such forwarding operations 
possible. 

“Fourth. The needs of commerce, the convenience of the ship- 
ping public, and effectuation of the national transportation policy 
all require that for the future there shall be a closer and more ef- 
fective integration of the services of all common carriers of prop- 
erty. Aside from such preferences as freight forwarders have been 
able to secure, and such competitive advantages as they have had 
due to an absence of regulation, the rapid rise of the freight for- 
warding industry in recent years has been due primarily to its ac- 
complishment of an effective coordination of all transportation 
services under a single responsibility to the owner of the goods. 

In view of this, it seemed to your committee manifestly unsound 
and unjust that the Congress should give preference, in the busi- 
ness of integrating and coordinating transportation services, to 
forwarding companies which have no investment whatever in 
transportation facilities, equipment and other properties, and to 
deny the railroads, the motor carriers, and the water lines which 
have an investment in the transportation plant of the country, by 
which the forwarder’s service is accomplished, the opportunity to 
engage, in an appropriate manner, in similar operations upon equal 
terms.” 
The Board, on the other hand, in a number of cases1®* has stated 
a strict policy against acquisition of air carriers by other common 
carriers. This policy is outlined in Boston and Maine and Maine Cen- 
tral Railroads, Control - Northeast Airlines, Inc.:1*° 

“The provisions of Section 408 carry into the Civil Aeronautics 
Act a well-established national policy that the various forms of 
transportation should be mutually independent. That this has long 
been the prevailing Congressional intent is conclusively established 
by the legislative background of the various transportation acts 
and by the language of the Civil Aeronautics Act itself. We are 
convinced that a construction of this Act which rigidly limits the 
participation of other forms of transportation in the air transport 
188 American Export Lines, Control — American Export Air, 3 CAB, 619, 

624, 625 (1942); American Export Airlines, Inc. Acquisition of Taca, S.A., 3 
CAB 216, 226 (1941); American Export Lines, Control of American Export 
Aitlines, 4 CAB 104, (1943). 

sf t89 4 CAB 379, 381 (1943). 
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field is in harmony with the intent of Congress, and is necessary 
to attain a full and sound development of our national air trans- 
portation system. Congressional action clearly indicates a con- 
clusion that the public interest requires that the various forms of 
transportation be kept distinct, so that each can operate in its own 
sphere independently of the others. We must therefore scrutinize 
carefully each situation in which there exists a relationship be- 
tween an air carrier and another common carrier in order to de- 
termine, first, if there has been an acquisition of control within 
the meaning of the Act, and, if so, whether such acquisition would 
be consistent with the public interest and in accord with the pro- 

visions of Section 408(b).” 

Probably a policy of noncontrol by those owning substantial inter- 
ests in direct transportation operations whether surface or air ulti- 
mately would prove the most sanguine with respect to all forwarders 
engaging in air freight forwarding. In order to obtain the greatest 
efficiency from the freight forwarders, however, there should be an 
exception made covering control of air freight forwarders by surface 
freight forwarders or vice versa, so long as they remain free of control 
by other common carriers. 

The writer is not entirely convinced that adequately regulated and 
controlled freight forwarders owned by other common carriers would 
not provide a good non-discriminatory service. ‘This would be par- 
ticularly true where sufficient competition was available between 
freight forwarders themselves to prevent any monopolistic practices 
by the controlling carrier, which would force use of a particular type 
of carrier by its subsidiary forwarder without regard to the type of 
carriage which might be the most efficient for the purpose in hand. 

In permitting control of freight forwarders by other common 
carriers under the Freight Forwarders Act of 1942, Congress apparently 
felt that it was providing adequate safeguards against monopolistic 
practices by first not requiring the proof of the public convenience and 
necessity as a prerequisite to the issuance of a permit to operate, and 
secondly making it “unlawful for any common carrier subject to Parts 
I, II, or III of the Interstate Commerce Act to give any undue or un- 
reasonable preference or advantage to any freight forwarder, whether 
or not such freight forewarder is controlled by such carrier, to any 
undue or unreasonable prejudice or disadvantage.’ 


III. CONCLUSION 


With the great wealth of information which will be available to 
the Civil Aeronautics Board concerning forwarding operations, and 
the broad powers under which it functions, the Board is in a well- 
fortified position to take what action it deems to be wise in bringing 
the freight forwarder into the air transport field. 

The forwarder has won for himself a place in the great and efficient 
surface transportation system of this country and he can be extremely 
useful in bringing air transportation into its proper sphere in our eco- 
nomic life, if permitted to do so under proper and wise regulations. 
190 Section 404, Act of May 16, 1942, 56 Stat. 286, 49 U.S.C. §1004 (c). 











EDITORIAL 


A QUARTERLY FORUM FOR AVIATION 


When it began publication in January 1930 the JouRNAL recog- 
nized the need for a quarterly publication in the field of air law. 
Nine years later the scope of discussion was widened to include air com- 
merce. In this the fourteenth year of its quarterly forum devoted to 
the legal and economic phases of aviation, the JOURNAL is dedicated to 
the policy of open discussion of the many controversial problems con- 
fronting the world of wings. 

Readers are invited to submit articles and thereby participate in 
this quarterly forum. Aviation today as in 1930 needs enlightened 
leadership. Many policies and procedures are still in the embryo stage. 
Facts and figures are accumulating which need to be analyzed and dis- 
cussed. We need more light on many subjects. All of us will not agree 
with the conclusions reached by the authors of various articles which 
are published. Very often there will be two schools of thought on cur- 
rent issues. 

In this issue we have printed C. R. Smith’s unmincing words on 
“Air Transportation, Its Status, Trend and Prospect,” full well realiz- 
ing that some readers will find room to differ with at least a part of it. 
After reading it, one of you may wish to take up your pen in defense 
of the C.A.B. route allocation policies since 1938 which Mr. Smith 
freely criticizes. Some may not see eye to eye with C. A. Elggren on 
the part freight forwarders should play in the air freight industry, nor 
with John C. Cooper on the proposed Multilateral Agreement on Com- 
mercial Air Rights. If you do not agree, get out your typewriter. 

A wide range of current problems is suggested as the basis for lead- 
ing articles. For pressing legal subjects, attention is invited to the 
American Bar Association Committee Report on the “Current Status 
of Aviation Law” which is published in the Federal Department of the 
present issue. Some of the pressing problems of international aviation 
are shown by the crowded agenda of the ICAO Assembly. Among 
general economic questions, the following suggest the desirability of 
early consideration: aviation financing; cost studies; the whole ques- 
tion of landing fees, fuel taxes and other user charges; market research 
and the evaluation of community needs; private or lightplane econom- 
ics; airport management; passenger and cargo rates; mail pay; feeder 
airlines; helicopter services; accounting and statistical controls for SCi- 
entific management. These and many other subjects of current im- 
portance to aviation are appropriate for consideration in the JOURNAL'S 
quarterly forum. You are invited to assist in the solution of these 
problems by submitting your manuscripts or by calling to our attention 
items which should be published in future issues. 
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STATE AND LOCAL ~~: 


Department Editor: Madeline C. Dinu* 


CAA — STATE AVIATION OFFICIALS, THIRD REGION AIR CLINIC, 
MARCH 19-20, 1947 


HEN one returns home from an aviation clinic the first questions 

asked are: “What did you do?”, “What was accomplished?” The 
CAA State Aviation Officials Third Region Air Clinic held at Chicago on 
March 19 and 20 was no exception. This reporting purports to answer these 
questions. 

In the past, Regional meetings of the State Aviation Officials have been 
held during the year to discuss and solve problems of immediate impor- 
tance. From these Regional meetings matters requiring policy determina- 
tion and matters of concern to the entire nation have been brought to the 
annual meetings of the State Aviation Officials. 

The coordination and cooperation developed during the past several 
years between federal and state aviation officials brought about the hold- 
ing of a jointly sponsored meeting for the Third CAA Region at Chicago 
on March 19 and 20. Mr. George W. Vest, CAA Regional Administrator, 
and Mr. Charles E. Cox, Jr., Assistant to the CAA Regional Administrator, 
were the initiators, while President L. L. Schroeder (Minnesota) of the 
National Association of State Aviation Officials, and the Directors of 
Aeronautics of the other seven states — North Dakota, Wisconsin, Illinois, 
Indiana, Ohio, Michigan and Kentucky — were the co-sponsors. In attend- 
ance were representatives of the aviation industry of the Region — air- 
craft operators, personal flying, airport managers, aviation educators, 
flying farmers — and members of the CAA Third Region staff, as well as 
Mr. George Burgess of CAA, Washington. 

The agenda covered Airports, Air Safety, Aviation Education, Part 42, 
CAA Non-Scheduled Operations, G.I. Flight Training, Part 50, and Coast 
and Geodetic Survey Air Maps. Related phases were discussed pro and 
con in special meetings of smaller groups outside the program hours. 

Twenty resolutions were submitted and all but one were adopted. Of 
special interest are the resolutions on aviation education, the federal 
airport program, air marking, and elimination of certain requirements for 
airman certificates. Space does not permit setting them out in full, and 
selecting several would do an injustice to the remaining resolutions. Copies 
of the resolutions may be obtained by writing Mr. Charles E. Cox, Assistant 
to the Regional Administrator, CAA, at Chicago. 

The foregoing is what was done. Now as to what was accomplished. 
In these days of full and loaded work schedules, a meeting must give 
promise of some reasonable accomplishment to merit the time required 
away from one’s home base. This Clinic justified the time devoted to it. 

Both the federal airport program and aviation education are now emerg- 
ing into great activity. The Clinic brought out the fact that correlation, 
coordination, and cooperation between the federal, state and industry is 
the only manner in which a healthy development of these subjects can be 
realized. Respect for each other, and rock bottom candor is, therefore, 
imperative! 

The federal rules and regulations for the airport program and in par- 


_ .* Madeline C. Dinu, Member of the Michigan Bar, Legal Counsel to the 
Michigan Aeronautics Commission and to the NASAO. 
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ticular the rules on the method of paying the federal share of approved 
projects were found misleading. In one part they provide that the federal 
share will be deposited in an approved state depository, and in another 
paragraph, such federal funds will not be paid until the sponsor sends in 
receipted paid vouchers. This in practical effect would require a sponsor to 
advance 100% of the funds on a project up to a certain point, then await 
reimbursement from the Federal Government. Communities do not always 
have these resources, especially where limitations of airport bond issues 
and special tax levies operate to provide only the sponsor’s 50% share. 
A detailed resolution on this point, Resolution No. 5, was adopted by the 
Clinic, with the hope that changes in the Rules will be made. 

Another subject of urgent importance to airport sponsors discussed at 
the Clinic, and the basis of another Resolution, Resolution No. 8, was that 
of determination of minimum labor wage rates on projects. It was brought 
out that the Federal Airport Act provides for the Secretary of Labor to 
determine such rates; but that the CAA had stated such rates would be de- 
termined on each project separately, rather than using labor rates already 
determined by the Secretary of Labor in larger zone areas for the Federal 
Public Roads Program. The delay of some sixty days, reported to be required 
for such wage determinations before invitation for construction bids could 
be published, would seriously delay many airport projects in localities where 
the construction season is of short duration. 

Another matter discussed at the Clinic was that State Aviation Officials 
had not been informed, until one state director read the recent Brewster 
Committee Interim Report, that an agreement had been entered into be- 
tween the White House and the Civil Aeronautics Administration some time 
last August to the effect that only $4,000,000 of federal funds would be 
spent on airport development during the first year of the Federal Aid 
Airport Program, namely, the fiscal year ending June 30, 1947 out of 
the $45,000,000 appropriated. The question was asked what justification 
is there for the CAA to encourage and promote the submission of projects 
by community-sponsors for which the CAA made tentative allocations of 
federal funds of some $45,000,000 for the 1946-1947 program? Those 
sponsors were led to believe they would receive the federal share as 
allocated, but now with Congressional proposals to either divert the funds 
appropriated from the first year’s airport program to navigational aids, 
or to use the bulk of approriations for the second year’s airport program 
for the larger Class IV, V and VI air terminals, what is to become of the 
community-sponsors of the smaller airports which have already spent 
their funds preparing projects based on strong federal promotion? The 
State Aviation Officials vigorously protested the misleading federal activities 
in the face of such an order, which can only result in the general public 
losing its hard-nurtured faith in all aviation activities. 

Bringing such matters out in open discussion focused attention on crit- 
ical problems confronting aviation officials. Thorough discussion, followed 
by action now, not in the remote future, showed that concerted action could 
accomplish what everyone heartily hoped for. The CAA personnel of the 
Third Region are, without exception, a most practical and cooperative fed- 
eral group, doing their job sincerely. While they do not formulate general 
policies, their recommendations to headquarters should be given great 
weight. The state aviation directors and the aviation public in the Third 
Region are also aware of their strength in Congressional representation, to 
whom they state they will ultimately be forced to appeal if all other co- 
operative means fail. Putting the cards on the table on immediate aviation 
problems at the Chicago meeting in March, 1947, would sum up in a few 
words what was accomplished! M.c.D 
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CURRENT STATUS OF AVIATION LAW — AMERICAN BAR 
ASSOCIATION COMMITTEE REPORT 


The Committee on Aeronautical Law of the American Bar Association 
presented the following excellent “progress report” to the meeting of the 
House of Delegates held in Chicago on February 24-26, 1947. 


INTRODUCTION 


Carl Rix, President of the American Bar Association, has charged this 
Committee with the carrying out of a Nation-wide educational program on 
the principles of aviation law. This program is to be carried out in such 
a way as to bring these principles to the attention of members of the bar 
and students in law schools. Your Committee has accordingly prepared a 
summary outline of the major topics in the field of civil aviation law as a 
start toward a determination of the task which must be undertaken. 

One of the great retarding influences in the field of aviation today is 
the lag of law and legislation behind the great technical achievements of 
the War. This situation is one which calls for united effort by lawyers 
who are aware of the problems which exist. This outline is designed to 
serve the double purpose of indicating the work which has been done on 
law and legislation in the aviation field and of indicating the work which 
needs to be done as shown by experience to date. It is readily apparent that 
every field of aviation law is in a state of current and almost constant 
change. Members of the Bar have a most difficult but challenging task to 
perform in formulating the legal principles best suited to the “air age” in 
which we now live. 


I. INTERNATIONAL AIR TRANSPORTATION 


(1) The Sovereignty of Nations Over Airspace Above All Territory Under 

Their Jurisdiction 

Settled principles of international law now give each Nation absolute 
sovereignty over the airspace above the territory under their jurisdiction.1 
The very first article of Chapter I of the Chicago International Aviation 
Convention restates this principle. This means, for example, that Russia, 
Yugoslavia, England or the United States may exclude all foreign aircraft 
or these Nations may prescribe the terms and conditions under which for- 
eign aircraft may land on their territory, or fly over such territory, for any 
purpose. This absolute sovereignty must be kept in mind in all relations 
in the international aviation field, for it definitely limits every phase. The 
Chicago International Aviation Convention mentioned below and the sev- 
eral similar conventions which preceded it all have as their purpose the 
opening up of air space over Nations to aircraft of other Nations.? If for- 
eign aircraft attempts to cross a Nation’s territory without permission, 
there is no doubt under international law of the right of the aggrieved Na- 
tion to force such aircraft to land or to shoot such aircraft down if neces- 
sary. 
(2) Legal Rules for International Aviation as Developed by International 

Convention, Treaty and Agreements 

In addition to the Chicago International Aviation Convention of 1944 
which is outlined below, there are international aviation conventions cover- 

169 A.B.A. Reports 228 (1944). See Pogue, What Is Freedom of the Air? 
Nation’s Business, June, 1943. 

2 See Hotchkiss, LAW OF AVIATION, P. 4 et seg.; Hudson, Aviation and In- 


ternational Law (1930) 1 Air L. Rev. 183; and Gibson, Development of Interna- 
tional Air Law to 1919 (1931), 5 Temple L.Q. 161. 
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ing air mail,’ sanitary and quarantine measures to guard against introduc- 
tion of communicable diseases by aircraft* and bi-partite treaties or agree- 
ments in this field covering a wide variety of subjects.5 There are many 
bi-partite agreements covering operation of non-commercial civil aircraft, 
the recognition of pilots’ licenses, airworthiness certificates for exported 
aircraft, reciprocal air transport operations, and other international avia- 
tion subjects. 

The Civil Aeronautics Act of 1938 governs permits to foreign air car- 
riers coming into the United States, and gives the C.A.B. control over routes 
of United States air carriers to foreign nations. Unfortunately the Act 
does not give C.A.B. any control over rates charged by United States air 
carriers in international air transportation, and that is one of the suggested 
amendments to that Act now pending before the Congress in Senator Mc- 
Carran’s Bill S. 1, 80th Congress. Perhaps the chief thing to remember 
in connection with agreements for entry of our aircraft to another Nation 
is that any rights obtained by the United States must be on a reciprocal 
basis. If we are to fly to or over England, Russia, Turkey or any other 
Nation we must be prepared to grant them like rights to fly to or over the 
United States. 


(3) The Warsaw Convention and Its Presumptions and Limitations on Re- 
covery of Damages : 

The United States is a party to a Convention which establishes a pre- 
sumption of liability for death or injury in International Air Transporta- 
tion and which limits recovery for such death or injury to 125,000 gold 
francs, or $8,291.87 in U.S. currency, unless the claimant can prove “will- 
ful misconduct.’® The Convention also limits recovery for property dam- 
age. With proof of the cause of most aircraft accidents almost impossible, 
the affirmative proof of either negligence, on the one hand, or of. “willful 
misconduct,” on the other, is a burden which is difficult if not impossible 
to meet in most cases. Under the Convention there is a presumption of 
liability up to the $8,291.87 in death or personal injury cases, and to escape 
such liability the air carrier must prove that the injury or death was not 
caused by its negligence. This shifting of the burden of proof is similar 
to the res ipsa loquitur doctrine sometimes relied upon in domestic aviation 
accidents. The important question is, do the advantages of such a shift in 
the burden of proof compensate for the limitation on liability. 

This Convention was adhered to by the United States on June 27, 1934.7 
It is technically known as the “Convention for the Unification of Certain 
Rules Relating to International Transportation by Air” and popularly known 
as the “Warsaw Convention.” Twenty-nine nations are now parties to this 
Convention. In 1934 international air transportation was minor in char- 
acter so the adherence of the United States to this Convention was rela- 
tively unnoticed. With international air transportation now a major indus- 
try, and with all air lines engaged in such transportation issuing tickets 
“subject to the Warsaw Convention” it seems to be time to give this matter 
serious attention, and your Committee is giving it thorough study at this 
time. 

The Committee which drafted the Warsaw Convention, “The Interna- 


3 See text of UNIVERSAL POSTAL CONVENTION OF BUENOS AIRES (U.S. Govt. 
Printing Office, 1940). 

4International Sanitary Convention (1933), U.S. Treaty Series 901. 

5 See Gibson, Bi-Partite Agreements on Aerial Navigation (1932) 6 Temple 





L.Q. 57. 

6 Orr, The Warsaw Convention (1945). 31 Va. L. Rev. 423; Sullivan, The 
Codification of Air Carrier Liability by International Convention (1936) 7 JOUR- 
NAL OF AIR LAW AND COMMERCE l. 

749 Stat. 3,000; U.S. Treaty Series No. 876; HUDSON, INTERNATIONAL LEG- 
ISLATION No. 235; 1984 USAvR 239, 246. 
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tional Technical Committee of Aerial Legal Experts,” usually referred to 
as the “CITEJA,” is in the process of transferring its functions to ICAO, 
and the views of the American Bar Association on this $8,291.87 limitation 
will undoubtedly prove quite helpful to ICAO in carrying forward the work 
“CITEJA” has started on amendments to this Convention. Definite recom- 
mendations on this subject will be made at the Annual Convention if your 
Committee’s further study reveals the need for such recommendations. 

In addition to the liability limitation referred to above, the Warsaw 
Convention covers the form and legal effect of passenger tickets, baggage 
checks and aerial waybills, a limitation on liability of the air carrier for 
damage to baggage or goods, jurisdiction and procedure of courts in hand- 
ling claims, a two year time limit on filing of suits and other provisions 
to carry the foregoing into effect.” 


(4) The Chicago International Aviation Convention 

From November 1 to December 7, 1944, representatives of 54 Nations 
attended the International Civil Aviation Conference in Chicago. The Con- 
ference adopted an interim agreement setting up the Provisional Interna- 
tional Civil Aviation Organization (PICAO) with an Interim Council and 
Interim Assembly with headquarters in Montreal. PICAO is to co-ordinate 
and guide international aviation until a permanent organization can be set 
up. The United States and 45 other nations signed this agreement. PICAO 
has made remarkable progress in the technical phases of international air 
transportation. Emphasis has been chiefly on safety, research and devel- 
opment of air navigation facilities, as for example the PICAO agreement 
to speed up immigration and customs requirements to which this Associa- 
tion gave its approval in Atlantic City last October. Under the Interim 
Agreement and the Permanent Convention little power is given over the 
economic phases of international air transportation. 

At the First Interim Assembly of PICAO held in Montreal from May 
21 to June 6, 1946, a resolution was adopted calling for the Deposit simul- 
taneously by March 1, 1947, of the formal ratifications of all ratifying na- 
tions in addition to the 9 who had theretofore deposited their ratifications.® 
Five have since deposited ratifications and twelve more are necessary to 
complete the 26 ratifications required so that the Permanent Convention 
will be brought into effect 30 days later, under the terms of the Convention. 
The United States ratified the Permanent Convention last year. The Per- 
manent Organization, to be known as the International Civil Aviation Or- 
ganization, or ICAO, will convene its first general assembly on May 6, 1947. 

The Permanent Convention sets forth principles in international air 
navigation and air transport which ratifying or adhering nations are to fol- 
low. It is impossible to summarize such a comprehensive document? so your 
Committee merely indicates here in brief that it covers sovereignty of na- 
tions over airspace above their territory, flight over territory of contract- 
ing states by “aircraft not engaged in scheduled international air services,” 
nationality of aircraft, measures to facilitate air navigation, the condi- 
tions which aircraft of member nations engaged in international air trans- 
portation must meet in the way of documents, licenses, etc., adoption of 
international standards and recommended practices on communications 
systems, ground marking, airports, rules of the air, traffic control, licensing 
of personnel and other technical matters. Certain disputes between mem- 
ber nations are to be decided by the Council created by the Convention and 


7a See articles concerning the Warsaw Convention by K. M. Beaumont, J. 
Brooks B. Parker and Arnold W. Knauth in Winter 1947 issue of JoURNAL OF AIR 
LAW AND COMMERCE. 

8 American Aviation, Jan. 15, 1947, p. 8. 

, ®See Rhyne, Legal Rules for International Aviation (1945) 31 Va. L. Rev. 
67, 305-315. 
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they may be appealed to the Permanent Court of International Justice. As 
appendices to the Convention, but not a part of it, there are the “two free- 
doms” and “five freedoms” agreements which are optional for member na- 
tions. The so-called “two freedoms” International Air Services Transit 
Agreement gives the nations signing it the right to fly over the territory 
of other signatories without landing and the right to land for non-traffic 
purposes. The United States is a party to this agreement. The so-called 
“five freedoms” International Air Transport Agreement grants each con- 
tracting nation the privileges just named in the “two freedoms” agreement 
and in addition the privilege to put down and take on passengers, mail and 
cargo destined from or to the nation whose nationality the aircraft possess- 
es, and passengers, mail or cargo destined to or from any other contracting 
Nation. When the United States ratified the Convention it withdrew from 
this agreement.!° 

Up to the present time, PICAO has had no organizational relationship 
to the United Nations. However, a proposed agreement designed to gov- 
ern the relationship between the permanent International Civil Aviation 
Organization, or ICAO, to be established when the Convention becomes 
effective and the United Nations Organization has been prepared, approved 
by the PICAO Council, by the Economic and Social Council of the United 
Nations, by the United Nations General Assembly, subject to the condition 
that Spain shall not be a member of ICAO, and now awaits only similar 
approval by the Assembly of ICAO, which has its next meeting in May, 1947. 
If this agreement becomes effective, it will not place ICAO under the super- 
vision and direction of the United Nations, but will establish a consultative 
arrangement between the two organizations and will recognize ICAO as the 
specialized agency of the United Nations in the field of aviation. 


II. FEDERAL JURISDICTION OVER CIVIL AVIATION 
(1) Safety Powers Very Broad Under Civil Aeronautics Act 

Under the Civil Aeronautics Act of 1938 Federal jurisdiction over safety 
in the air is based on the very broad definition of “air commerce” in that 
Act which includes (1) interstate, overseas, and foreign air commerce; (2) 
the transportation of mail by aircraft; (3) any operation or navigation of 
aircraft within the limits of any civil airways; (4) any operations or navi- 
gation of aircraft which directly affects interstate, overseas or foreign air 
commerce; and (5) any operation or navigation of aircraft which may en- 
danger safety in interstate, overseas or foreign air commerce. 

Under this broad definition of “air commerce” the Civil Aeronautics 
Board has promulgated regulations requiring Federal certificates for all 
aircraft and all airmen regardless of whether either or both are engaged 
in interstate or intra-state commerce, regardless of whether the flight is 
of a commercial or non-commercial nature, and regardless of whether the 
flight takes place on or traverses a civil airway. In other words, any air- 
man or aircraft engaged in flying of any sort in the airspace overlying the 
United States is required pursuant to the Safety Regulations to have a 
Federal license.1!1_ Intrastate flights are covered.!? 


(2) Federal Economic Regulatory Powers Are Limited Under Civil Aero- 
nautics Act 
While the constitutional power of Congress over interstate and foreign 
commerce is just as broad with respect to economic regulatory jurisdiction 
as it is to safety regulatory jurisdiction, Congress did not see fit in passing 


10 State Dept., Press Release No. 510, July 25, 1946; 1946 USAvR 378. 

11 This regulation was upheld in Rosenhan v. United States, 181 F. (2d) 932, 
1944 USAvR 380 (C.C.A. 10th, 1942). Cert. Den. 318 U.S. 790. 

12 The court so held in United States v. Drumm, 55 F. Supp. 151, 1944 
(USAvR 51. D.C. Nev. 1944). 
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the Civil Aeronautics Act to exercise the commerce power as comprehensive- 
ly with respect to Federal economic regulation as it did with respect to 
Federal safety regulation. As has been stated above, all aircraft and all 
airmen are subject to the safety requirements. No parallel provision is 
made in the so-called “economic” sections of the Act. Rather, the Act ap- 
plies its economic sections only to carriers engaged in air transportation, 
which term, by a series of definitions in the Act, means the carriage by air- 
craft of persons or property as a “common carrier” for compensation or hire 
in interstate commerce or the carriage of mail. Consequently, economic 
regulations under the Act do not extend to contract carriers by aircraft, 
regardless of whether or not such carriers are engaged in interstate, over- 
seas or foreign commerce. That Congress has power to regulate any car- 
rier, whether common or contract, engaging in interstate commerce ad- 
mits of no doubt; why Congress excluded contract carriers from the terms 
of the Act poses an interesting, if speculative, problem. 

Senator McCarran’s pending proposed bill (S. 1 80th Congress) rewrites 
the Civil Aeronautics Act so as to, among other things, regulate contract 
carriers by air. 


(8) The Problem of Non-Scheduled Air Carriers 

At the present time there is much in the press about the safety and 
economic phases of non-schedule air carriers and the C.A.B. is currently 
engaged in rewriting all the safety and economic regulations it had pro- 
mulgated for this type of air carrier. As stated above in discussing eco- 
nomic jurisdiction, the Civil Aeronautics Act gives C.A.B. jurisdiction over 
all “common carriers” by air. Whether all non-scheduled air carriers come 
within this definition or whether many of them are contract carriers is one 
of the legal problems yet to be decided in this field.12 Since the War, avail- 
ability of surplus aircraft has caused the number of non-scheduled air car- 
riers to increase by the hundred, and cargo and passenger carriers in this 
classification are seemingly determined to compete with the scheduled air- 
lines for such business as they can obtain. Many new legal regulations 
must be written to cover this type of air carrier. 


(4) Should Federal Jurisdiction Be Exclusive Over Both Safety and Eco- 
nomic Phases of Civil Aviation? 

There is much discussion at the present time as to whether or not Fed- 
eral jurisdiction should be exclusive over both safety and economic phases 
of civil aviation.1* Your Committee has pointed out that Federal jurisdic- 
tion under the Civil Aeronautics Act of 1938 in the safety field is broad 
enough to cover all flight by civil aircraft, and that the economic powers 
given to the C.A.B. under that Act are more limited in scope. The problem 
is merely pointed out for consideration as it is impossible to discuss the 
various arguments on this subject in this summary. 


(5) How Should the Civil Aeronautics Act of 1938 Be Amended to Meet the 
Needs of Civil Aviation? 

Civil aviation has made great strides in this country since the Civil 
Aeronautics Act of 1938 was adopted. The extent of Federal safety and 
economic powers as discussed above indicate certain improvements which 
might be covered in amendments to this Act. The problem of non-sched- 
uled air carriers is certainly one that may call for more legislation. Sena- 
tor McCarran, the acknowledged Congressional expert in the field of avia- 
tion law and author of the Civil Aeronautics Acts of 1938, has prepared a 

13 See Neal, The Status of Non-Scheduled Operations Under the Civil Aero- 
nautics Act of 1938 (1946) 11 Law & Contemp. Prob. 508. 

14 See Ryan, Economic Regulation of Air Commerce By the States (1945) 


31 Va. Law Rev. 479; and Hamley, Appropriate Areas of State Economic Regu- 
lation (1946) 11 Law & Contemp. Prob. 488. 
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comprehensive bill, S. 1, 80th Congress, in which he has rewritten all Fed- 
eral legislation on the subject of civil aviation. In this he has, in a com- 
prehensive way, covered such subjects as contract carriers, the matter of 
rates in the international field, and many other defects of the existing law. 
He has proposed in his bill that the Civil Aeronautics Authority be recreated 
as an independent agency and that an independent Air Safety Board be 
created. Senator McCarran has now introduced the provisions of his Bill 
creating the Air Safety Board (Title III of S. 1) as a separate Bill (S. 269) 
and the latter bill is currently the subject of hearings before the Aviation 
Subcommittee of the Senate Committee on Interstate and Foreign Com- 
merce. These hearings are directed toward an investigation of the causes 
of recent aviation accidents. 


III. STATE JURISDICTION OVER CIVIL AVIATION 
(1) Air Safety Jurisdiction of the States 

All of the states have legislation covering various phases of air safety 
regulation. Forty states require that all aircraft and all pilots have Federal 
certificates. Of the eight states which have no such requirement, six re- 
quire either a state or Federal certificate, and two require only a state 
certificate for both aircraft and pilots. Virginia requires both a state and 
Federal certificate for aircraft and pilots. Eleven states have adopted air 
traffic rules substantially identical with the Federal Air Traffic Rules, 
twenty-three have air traffic regulations which make no reference to the 
Federal rules but which are usually based in part upon them, and fourteen 
have no provision on this subject.15 

The most recent activity in connection with Federal-state co-operation 
in the field of air safety enforcement is a model state statute supported by 
C.A.A. proposing among other things that the states punish reckless flying 
and that Federal Aviation statutes and regulations be used as prima facie 
evidence of what constitutes reckless flying. C.A.A. has pointed out that 
it does not have sufficient personnel to police the airways and that it would 
welcome state aid in the enforcement field. Previous reports of your Com- 
mittee have pointed out the constitutional questions involved where states 
adopt Federal regulations by reference, so this new statute attempts to 
avoid these problems. It is planned to extend this enforcement idea to local 
police as well as state police by urging adoption of local ordinances similar 
in character to the Model State Act. Undoubtedly as civil aviation continues 
to grow there will be many other ways in which states can aid in increasing 
the safety of air navigation. 


(2) Economic Regulation of Air Carriers By the States 

In discussing Federal jurisdiction over Civil Aviation above, your Com- 
mittee has posed the question as to whether Federal jurisdiction should be 
exclusive over both safety and economic phases of civil aviation. In Foot- 
note 14 recent articles on this subject have been cited as a starting point 
for those interested in the subject. 

While fifteen states have statutes authorizing economic regulations 
applicable to air transportation, no state has taken any action in this field 
of any consequence. There has been recent agitation in this field due to 
the activity of the National Association of Railroad and Utilities Commis- 
sioners (NARUC) in sponsoring the “Uniform State Air Commerce Bill.” 
This bill purports to give states jurisdiction over intra-state operations of 
all air carriers. In 1944 Virginia enacted rather comprehensive legislation 
to provide for economic regulation of air carriers and Rhode Island amended 
her statute to strengthen its regulatory provisions. In 1945 Alabama, 


15 For names of states in each category see Rhyne, Federal, State and Local 
Jurisdiction Over Civil Aviation (1946) 11 Law & Contemp. Prob. 459 at 467. 
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Arkansas and Vermont adopted economic regulatory statutes based upon 
the Uniform Bill just referred to. It is to be noted, however, that in the 
latter three states the legislatures deleted the provisions of the uniform 
bill relating to regulation of intrastate business of interstate air carriers. 


(3) State Taxation of Civil Aviation 

State and local taxes on commercial air lines are almost exclusively of 
the following types: (1) Real property taxes; (2) personal property taxes; 
(3) net income taxes; (4) capital stock taxes; (5) gross earning taxes; 
(6) payroll taxes; (7) gasoline taxes; (8) aircraft registration fees; and 
(9) pilot license fees. 

In the only aviation tax case of national import the Supreme Court of 
the United States has held that Minnesota could tax all of the planes of 
Northwest Airlines where that airline used Minnesota as its “home port.’’!¢ 
This decision has brought about a very exhaustive study and report to Con- 
gress on taxation of airlines by the C.A.B. pursuant to a resolution of the 
Congress.17 Though bills have been introduced,!® no Congressional action 
has yet been taken on the legislation proposed in the report to eliminate 
multiple taxation of air commerce. The National Association of Tax Admin- 
istrators has recommended adoption by the states of legislation employing 
a uniform formula for allocation of aviation taxes among the states. Each 
state’s portion of these taxes is determined according to its share of air- 
craft arrivals and departures, revenue tons handled, and revenues originat- 
ing inside its boundaries. 


(4) Model State Legislation Now Under Consideration 


With 44 of the 48 state legislatures now in session, there are a number 
of so-called “model” aviation bills before them. There is a “Model Airports 
Act” designed to give cities and counties adequate powers to establish and 
operate airports as well as to receive Federal aid for such purposes. The 
“Model Airport Zoning Act” which has been adopted with some changes by 
nearly 40 states, is referred to below in discussing the subject of Airport 
Zoning under Section IV of this summary on “Airport Development.” The 
“Uniform State Air Commerce Act” has been referred to in discussing state 
economic regulation over air carriers. The “Model Statute On Reckless 
Flying” has been referred to in discussing state air safety jurisdiction and 
has just been made a part of another model bill called the “State Aeronaut- 
ics Commission or Department Act” which is sponsored by the National 
Association of State Aviation Officials. A still further “model” bill spon- 
sored by the Council of State Governments would require the channelling 
of all Federal Airport Funds through state agencies eliminating direct 
Federal-City relations under the Federal airport program. The Model Act 
on state taxation of airlines is discussed, supra, in the section on “State Tax- 
ation of Civil Aviation.” 


IV. AIRPORT DEVELOPMENT 
(1) Power to Acquire, Develop and Operate 


There have now been 55 decisions by 26 state supreme courts holding 
that publicly-owned airports are a “public purpose” upon which local gov- 
ernments may spend tax funds. The courts have also held that public air- 
ports are a “public use” for which property may be condemned under the 
power of eminent domain by public agencies. In one instance an airline 
has been allowed to invoke the power of eminent domain to acquire neces- 


16 Northwest Airlines v. Minnesota, 322 U.S. 292, 1944 USAvR 1 (1944). 
in MULTIPLE TAXATION OF AIR COMMERCE, H. Dec. No. 141, 79th Congress, 
ae, See H.R. 1241, 80th Cong. introduced by Rep. Bulwinkle on January 23, 
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sary property for terminal facilities. Airport leases have created many 
legal problems, as have regulations governing the use of airports. Taxa- 
tion of public airports and damage claims against both privately owned 
and publicly owned airports have likewise created legal problems for the 
courts.1® 

With the Federal Government, the states and cities embarking upon a 
billion dollar national airport program under the Federal Airport Act of 
1946, many of the above problems will be most important in the next few 
years and many new legal problems will undoubtedly arise. 


(2) Alleged Nuisances or Trespasses from Low Flights, at or Near Airports 


The common law maxim “cujus est solum ejus est usque ad coelum et ad 
inferos” meaning “he who owns the soil owns everything above and below, 
from heaven to hell” has been held inapplicable to air transportation by the 
Supreme Court of the United States.2° Other courts have reached similar 
conclusions. The Supreme Court decision held that a person who was dam- 
aged by low flights over his property, by Federally owned planes which 
were taking off and landing at an adjacent airport, was entitled to recover 
for the damage so suffered. The decision was not unanimous and there is 
much disagreement in other court decisions as to the legal rules which 
apply in this type of case.21_ With civil airplanes increasing by the thous- 
ands, claims of this character based on low flying, noise, depreciation of 
property adjacent to airports, dust, fright and similar factors can be ex- 
pected to multiply greatly. Much confusion had been caused in this field 
of law by the “Uniform State Law for Aeronautics” of 1922, endorsed by 
the Association in 1922,?? and adopted by 25 states,?3 and the American Law 
Institute’s Restatement of the Law of Torts, §194,24 both of which contain 
the old ad coelum theory. Section 4 of the 1922 Act subjects air space to a 
right of flight where the owner’s use is not interfered with but much con- 
fusion in interpretation has resulted from attempts to reconcile these two 
sections. In 1931 this Committee attempted to work out a draft of a Uni- 
form Regulatory Act which would eliminate the ad coelum theory but con- 
flict of opinion prevented agreement on the language which would accom- 
plish this purpose.?5 

The Commissioners on Uniform State Laws then attempted a similar 
objective in their proposed “Uniform Aeronautical Code.” Your Commit- 
tee and a Committee representing the American Law Institute worked on 
this project from 1933 up to 1939 when your Committee recommended that 
further work on the proposed Uniform State Aeronautical Code be sus- 
pended pending a study by C.A.A. of whether the entire field of regulation 
cannot and should not be covered by Federal Law.? Your Committee was 





19 For a starting point on research on any of the subjects mentioned above, 
see RHYNE, AIRPORTS AND THE CouRTS (1944). All courts decisions, books and 
law review articles on these subjects are cited. 

20 Causby v. United States, 828 U.S. 256, 1946 USAvR 2385 (1946). See 
Hunter, The Conflicting Interests of Airport Owner and Nearby Property Owner 
(1946) 11 Law & Contemp. Prob. 538; Sweeney, Adjusting the Conflicting Inter- 
ests of Landowner and Aviator in Anglo-American Law (1932) 3 JOURNAL OF 
Air Law 3829. 

21See RHYNE, AIRPORTS AND THE CourTS (1944) pp. 82-161; Note, The 
Causby Case and the Relation of Landowners and Aviators—A New Theory for 
Protection of the Landowner, 14 JOURNAL OF AIR LAW AND COMMERCE, 112 (1947). 

22 A.B.A. Reports (1922) 97, 413. 

231944 USAvR 129. 

24 See Pogue, Aviation as a Law Molding Force (1948) 21 Nebr. L. Rev. 53; 
and Wherry and Condon, Aerial Trespass Under the Restatement of Torts (1935) 
6 Air L. Rev. 113. 

2556 A.B.A. Reports (1931) 69, 317; 2 JoURNAL oF AIR LAw 545. 
2664 A.B.A. Reports 171; 10 JouRNAL or AiR LAW AND COMMERCE 505. 
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authorized by the Association in 193927 to accept an invitation to co-operate 
with C.A.A. in this study and to suspend further work on the proposed state 
Code. The President’s Reorganization Plan of 1940 came along and C.A.B. 
inherited this broad study, but the only part ever released was the study on 
tort liability discussed under the section on Aviation Accident Law, infra. 
In 1941 this Association voted to suspend its recommendation of the Uni- 
form State Regulatory Act on this Committee’s recommendation that Fed- 
eral regulation rather than State regulation was best suited to this field.?® 
The advent of War and more pressing problems diverted C.A.B. attention 
elsewhere, and in 1943 this Association adopted a resolution stating as fol- 
lows :28 

“That the American Bar Association endorse the principle that 

(a) maximum development of the air commerce of the nation is in the 
public interest; 

(b) uniformity of law and regulation of such air commerce, including its 
economic, and safety regulation, control and the certification of aircraft and 
airmen, is necessary to bring about its maximum development; 

(c) such uniform regulation and control can only be accomplished through 
federal legislation; 

(d) the declarations of principles and policies stated in H.R. 1012 (com- 
mittee print No. 2, dated May 26, 1948) of federal control of all air com- 
merce to the exclusion of state control of a contrary, duplicating or other- 
wise burdensome nature are in accord with the announced policies of the 
American Bar Association.” 

This resolution ended Association interest in all parts of the then pend- 
ing Uniform State Aeronautical Code except the part devoted to tort liabil- 
ity. This leaves the Uniform Airports Act®° and the 1922 Uniform State 
Law for Aeronautics as the only proposed State legislation bearing the 
Association’s endorsement. Your Committee is making a study as to the 
advisability of a recommendation that the Association suspend its endorse- 
ment of both of these uniform acts as the development of aviation has made 
them out-of-date in many of their provisions, and the Uniform Airports 
Act has been superseded by a more recent Model Airports Act referred to 
in discussing model state legislation supra. 


Without further elaboration of the many difficult legal and legislative 
problems in this field as illustrated by the court decisions and legislation 
herein discussed, it can be seen that this is one branch of aviation law 
where much work must be done to clarify the legal rights of landowners, 
airplane operators and others. 

(3) Airport Zoning 

Airport zoning to prohibit obstructions in the approach zones of air- 
ports is a subject which is receiving much attention at present because one 
of the conditions of Federal aid under the Federal Airport Act is prevention 
of such obstructions by zoning or other means.31 With airports of the 
transport class costing from 4 to 100 million dollars, this entire investment 
can be wiped out overnight if some landowner can erect a tall building or 
other structure in one of the approach zones of such an airport. Airport 
zoning is designed to prevent such obstructions by limiting the heights of 
all structures, and objects of natural growth, in the approach zones to pub- 
lic airports. Some 40 states now authorize local governments to enact air- 
port zoning ordinances. The legal basis of such zoning is the principle 
enunciated by the Supreme Court of the United States years ago in the 
Euclid32 case that zoning is a valid exercise of the police power and that an 

2764 A.B.A. Reports 100-101. 

2866 A.B.A. Reports 148, 221-223. 

2968 A.B.A. Reports 143, 196 (1948). 

3060 A.B.A. Reports 119 (19385). 

31 Public Law No. 337, 79th Cong., Section 11 (3). 

32 Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) ; McQUILLIN, 
MUNICIPAL CORPORATIONS (2d Ed.) §1027. 
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individual can be required, without compensation, to give up a part of his 
property rights for the benefit of the community as a whole. Airport zon- 
ing cannot be used to force removal of existing structures since that would 
be confiscation without compensation, but it is directed toward prevention 
of future obstructions. In the few cases on this subject which have reached 
the courts, the decisions have pointed out that airport zoning cannot be used 
to confiscate property immediately adjacent to airports by so limiting the 
height of structures on such property as to make it useless.23 The con- 
trolling legal principles in this field of aviation law are yet to be written 
by the courts as no court of last resort has yet passed squarely upon air- 
port zoning under adequate state legislation and local ordinance. There is 
a model state statute on airport zoning which is jointly sponsored by the 
C.A.A., the National Institute of Municipal Law Officers, the National As- 
sociation of State Aviation Officials, and the Council of State Governments. 


V. AVIATION ACCIDENT LAW 


(1) Aviation Accident Liabilities 

There is now a large number of cases covering many points of law in- 
volving aviation accident liabilities. The distinction between common and 
private carriers has been made by the courts in prescribing the degree of 
care required of aircraft operators. In quite a number of states there are 
statutory provisions applicable to aircraft operator accident liability. It 
will be recalled that the Uniform State Law for Aeronautics referred to 
above, in discussing alleged nuisances from low flights at or near airports, 
also contains a provision stating the rule of absolute liability for damage 
by aircraft to persons or property on land or sea unless the injury is caused 
in whole or in part by the person injured. Twenty-three states have adopt- 
ed this Uniform Law, but some of them have removed the absolute liability 
provision and have based liability on the rules of torts applicable to acci- 
dents on land. In 1937 your Committee, the Commissioners on Uniform 
State Laws and the American Law Institute through a joint committee 
attempted to draft a “Uniform Aviation Liability Act.’3+ Many differences 
of opinion arose and finally your Committee and the American Law Insti- 
tute withdrew from participation in the work on the proposed uniform 
act.35 The Executive Committee of the Commissioners on Uniform State 
Laws voted to withhold promulgation of this Act until the Civil Aeronautics 
Authority completed a study they were making of aviation liability legisla- 
tion. When the reorganization order of the President reorganized the Civil 
Aeronautics Authority in 1940 the study went along with the functions of 
the new C.A.B. The study was completed in 194136 but the War and its 
emergencies have caused C.A.B. to delay action upon recommendations 
made therein. These recommendations call for a Federal Act to cover most 
aviation tort liability. 

In 1939 the Association authorized this Committee to accept a C.A.A. 
invitation to co-operate in this study®? of tort liability and your Committee 





33 Mutual Chemical Co. v. City Council of Baltimore, 1939 USAvR 11 (Cir. 
Ct. Balt. Co. 1939); Yara Engineering Co. v. City of Newark, 182 NJL 370, 
40 A. 2d 559, 1945 USAvR 117 (1945). Cases upholding airport zoning are 
United States v. 357.25 Acres of Land, 55 F. Supp. 461, 1944 USAvR 36 (W.D. 
La. 1944) and by dictum Burnham v. Beverly Airways, Inc., 311 Mass. 628, 42 
N.E. 2d, 575, 1942 USAvR 1 (1942). 

84 Report of the Standing Committee on Aeronautical Law (1937), 66 A.B.A. 
Reports 221, 9 JOURNAL OF AIR LAW AND COMMERCE 190. 

35 Report of the Standing Committee on Aeronautical Law (1942), 67 A.B.A. 
Reports 186, 18 JoURNAL OF AIR LAW AND COMMERCE 334. 

86 See Sweeney; Report to the Civil Aeronautics Board of a Study of Proposed 
Aviation Liability Legislation (Pub. by C.A.B. 1941 pp. 428 & Appendices). 
8764 A.B.A. Reports 100-101 (1939). 
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is hoping that this project can be revitalized within the next few weeks. 
No action approving the C.A.B.’s recommendations has yet been taken by 
the Association or the Committee, and the Committee is giving serious 
consideration to the C.A.B. recommendations so that it can make proper 
recommendations for action by the Association on this subject. 


(2) Workmen’s Compensation 

Workmen’s compensation problems of a unique character have been 
created by air transportation primarily because of its long distance inter- 
state character. Most state laws have been interpreted as applying to all 
phases of civil aviation, but numerous interpretations of the situs of the 
employment of airline employes is required. It has been suggested that the 
Federal Government assert complete jurisdiction in this field to eliminate 
some of the problems which have arisen.*8 


(3) Aviation Exclusion Clauses in Insurance Contracts and the Trend 
Towards Court Interpretations Which Nullify These Restrictions on 
Air Travel 

Up until recent years insurance companies included in all accident and 
life policies a provision that the insured was not to be covered by the policy 
if injured while “engaging in” or “participating in’ aviation. Some of these 
exclusion provisions relate to the double indemnity payments only. Almost 
from the beginning the courts held that a mere passenger was not “engag- 
ing in” aviation or aeronautics, but the earliest cases held that a passenger 
in an airplane was “participating in” aviation or aeronautics. There was 
then a change in judicial construction of “participating in’ which held that 
this phrase should be given an occupational connotation so that only pilots 
and those actually directing airplane flights should be regarded as “partici- 
pating in” or “engaging in” aviation or aeronautics. Some insurance com- 
panies then added the word “operations” to “participating” or “engaging,” 
but the courts held that the addition of “operations” did not cover passen- 
gers, so the insurance companies then added to “engaging” or “participat- 
ing” the phrase “as a passenger or otherwise.” The courts at first held 
that the addition of “‘as a passenger or otherwise” clearly excluded liability 
under an insurance policy for the death of a passenger who was killed in 
an airplane accident, but recent cases have now given an occupational con- 
notation to this exclusion clause and have held that a mere passenger on a 
regularly scheduled flight over an established air route is not within the 
meaning of the exclusion clause. 

The foregoing has been recited to indicate that the courts have grad- 
ually changed their construction of aviation exclusion clauses in insurance 
policies to conform to the development of air transportation. In the be- 
ginning the courts considered aviation as an experiment and any person 
who took a flight in an airplane, even as a passenger, was considered as en- 
gaging in or participating in aviation. When air transportation began to 
be accepted as an ordinary mode of travel, the courts, as indicated above, 
reversed these earlier decisions.®°® A recent survey of life insurance com- 
panies reveals that 98% of these companies now issue policies at standard 





38 See 68 A.B.A. Reports (1943) and Pillsbury, Application of Federal Com- 
pensation Acts to Aviation (1933). 4 Air L. Rev. 38; Roos, The Problem of Work- 
men’s Compensation in Air Transportation (1935) 6 JOURNAL OF AIR LAW AND 
CoMMERCE 1; Hearings on H.R. 1012, 78th Cong., 1st Sess., at pages 240-249. 

39 See for example the recent decision in which the New York Court of Ap- 
peals reversed itself: Hartol Products Corp. v. Prudential Insurance Co., 290 
N.Y. 44, 47 N.E. 2d. 687, 1943 USAVR 44 (1943). 
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rates to airline passengers, with 84% imposing no limits whatever on the 
insured’s use of scheduled airlines. Only 14% make such restrictions as 
limiting flights to 40,000 miles per year or limiting the size of the policy.‘ 


Respectfully submitted, 


SUEL O. ARNOLD, 

WILLIAM P. MACCRACKEN, 

W. PERCY MCDONALD, 

L. WELCH POGUE, 

CHARLES S. RHYNE, Chairman. 





40 N.Y. Times, Jan. 29, 1947, page 13. 

















INTERNATIONAL 


Department Editor: Richard Kermit Waldo* 


PROVISIONAL INTERNATIONAL CIVIL AVIATION 
ORGANIZATION (PICAO) 


I. INTRODUCTION 


HE Interim Council held its Seventh Session during the first quarter 
of 1947, from January 7 to April 2. The Council’s Air Transport and 
Air Navigation Committees met frequently during the session, and the 
Committee on the Convention convened for the first time, on February 3. 
Five technical divisions of the Air Navigation Committee met; and the fifth 
regional air navigation meeting was held, in Melbourne, Australia. 
Highlighting the period was the announcement by the U.S. Department 
of State that the twenty-sixth instrument of ratification needed to bring 
the permanent convention into force had been deposited, and that the 
convention would become operative thirty days later, on April 4, 1947. By 
April 5, thirty-eight of the forty-nine member states of PICAO had depos- 
ited their instruments of ratification and were thus eligible to participate 
as voting members in the First Assembly of ICAO (International Civil Avia- 
tion Organization), the permanent body set up by the convention. 
This Assembly will convene in Montreal, ICAO’s permanent site, on May 
6. Most of the Interim Council’s time during the first quarter was taken 
up by preparatory work for the Assembly and in perfecting the structure 
of ICAO. 
II. GENERAL DEVELOPME”’ 'S 


A. Preparations for Assembly 


After extended debate the Council decided that the First Assembly 
should be held in Montreal, rather than at a European site as several Member 
States desired. At the same time, it agreed to recommend to the Assembly 
that the 1948 Assembly be convened somewhere in Europe. 

The Council approved the general detailed agenda for the forthcoming 
Assembly which envisages six commissions: 


Commission 1. — Constitutional and General Policy Questions 
Commission 2. — Technical Questions ‘ 
Commission 3. — Economic Questions 


Commission 4. — Legal Questions 
Commission 5. — Administrative and Financial Questions 
Commission 6. — Technical and Financial Aid through ICAO 
Commission 1 will deal, among other things, with the draft relationship 
agreement between ICAO and the United Nations which is complicated by 
the UN Assembly’s resolution calling upon ICAO to debar Franco Spain 
from membership. The commission will also consider the desirability of 


,any amendments to the permanent convention. 





*Special Assistant on PICAO Matters, Aviation Division, U. S. Department 
of State; Adviser, U. S. Delegation to the First Interim Assembly of PICAO, 
Montreal, May-June, 1946; Secretary of Subcommittee on PICAO Matters of the 
Interdepartmental Air Coordinating Committee, 1945-46. Formerly, Chief Re- 
search Sec., Aviation Div., Dept. of State; Air Transport Analyst for TWA, PAA, 
BEW and WPB, and Economic Analyst for Dept. of Commerce. Author of pioneer 
air cargo studies published in 1944-45 by Edward S. Evans Transportation 
Research. A.B., 1940 Univ. of Pennsylvania; graduate work in Transportation 
and International Organization at American Univ., 1944-47, EDITOR’S NOTE: 
Mr. Waldo has undertaken to edit this department in his personal capacity, 
rather than as an officer of the Department of State. 
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Commission 3’s work will feature the consideration of the latest draft 
Multilateral Agreement on Commercial Rights in International Civil Air 
Transport. 

Commission 4 will consider whether to recommend to the Assembly the 
convening of a special meeting of representatives of all states whether mem- 
bers of ICAO or not, to deal with the two draft conventions on its agenda, 
at which meeting such representatives would have full and equal rights 
of discussion and vote, or to proceed itself as a Commission of ICAO with 
consideration of the conventions. The draft conventions concern the Re- 
cording of Rights in Rem in Aircraft and the Legal Status of the Aircraft 
Commander,! respectively. The former is a revision of the draft Convention 
on Recordation of Title to Aircraft and Aircraft Mortgages drawn up at the 
First Interim Assembly of PICAO. It was prepared at a February meeting 
in Paris of a legal ad hoc committee convened by PICAO, which had at its 
disposal the comments of a number of Member States on the earlier draft 
Convention. The committee also revised the draft Convention on the Legal 
Status of the Aircraft Commander. 

The Interim Council discussed the contentious problem of the revision 
of the Warsaw Convention and decided that it would be premature to attempt 
to secure agreement on a revised text at the coming Assembly. There is a 
widespread desire for further study and the Council accordingly confined 
its action to transmitting to Member States the documents prepared at 
CITEJA’s recent Cairo meeting, and the comments thereon by various 
organizations.? 


B. Preparations for Permanent Organization 
During the first quarter of 1947 the Council and its two main Com- 


mittees gave careful study to the structure of the analogous bodies that 
. should be set up in the permanent Organization and arrived at a number 
of conclusions which will be submitted to ICAO in the form of recommen- 
dations. Among the more important of these were: 


(a) That the Air Navigation and Air Transport Committees 
should be continued in their present form, with membership 
open to all Contracting States, for a period of one year after 
the coming into force of the Convention; 

(b) That a Committee on International Law, on which all Con- 
tracting States will have the right to be represented, should be 
established: (i) to study, prepare and submit to the Council 
draft conventions leading progressively to the unification and 
codification of international air law, and (ii) to advise the 
Council on questions relating to international air law and on 
any other matter of a legal character referred to it by the 
Council; 
That Council Committees on Credentials, Finance, Personnel, 
Publications and Public Information, Accommodations and 
Legal Status, and Joint Support of Air Navigation Services 
be continued in the permanent Organization, the last named 
to have a larger membership than the others (9 as against 5) 
and Contracting States not represented thereon to be per- 
mitted to take part in its deliberations on invitation of the 
President of the Council; 

(d) That the Presidency should retain its international character. 


1 For text of this draft convention as transmitted by CITEJA to PICAO see 
14 JoURNAL OF AIR LAW AND COMMERCE 85 (1947). 

2 For text and comments on the latest draft revision of the Warsaw Conven- 
tion (Beaumont draft of December 1946) see 14 JOURNAL oF AIR LAW AND CoM- 
MERCE 30, 37, 44 and 86 (1947). 
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C. Relations with United Nations 


It will be recalled that the UN General Assembly, when it approved the 
ICAO-UN Relationship Agreement, did so upon the condition that ICAO 
would debar Franco Spain from membership. The Interim Council has 
discussed at length the implementation of the UN’s decision. It has drafted 
an amendment to the permanent convention designed, upon its ratification 
by the required number of states, to exclude Franco Spain from member- 
ship. The draft amendment which the Assembly will be asked to approve, 
together with its preamble and implementing resolution is as follows: 


PREAMBLE 


WHEREAS, the General Assembly of the United Nations has recom- 
mended that the Franco Government of Spain be debarred from member- 
ship in specialized agencies established by or brought into relationship 
with the United Nations and from participation in conference or other 
activities which may be arranged by the United Nations or by these 
we until a new and acceptable government is formed in Spain, 
an 

WHEREAS, the General Assembly, in approving the draft Agreement 
between the United Nations and ICAO, made it a condition of its approval 
that ICAO complies with any decision of the General Assembly regarding 
Franco Spain, 

NOW, THEREFORE, the Assembly of ICAO, wishing to conform 
with the recommendation of the General Assembly and to comply with 
the condition of the General Assembly to its approval of the draft Agree- 
ment between the United Nations and ICAO hereby approves the follow- 
ing proposed amendment to the Convention on International Civil Avia- 
tion in accordance with Article 94 of the Convention: 


AMENDMENT 


Any State whose government shall be determined by the competent 
organ of the United Nations to be inimical or to constitute a potential 


threat to the maintenance of international peace and security shall there- 
by be debarred from membership in the Organization and from partici- 
pation in its conferences and other activities or suspended from the ex- 
ercise of the rights and privileges of a contracting State until such time 
as a government, acceptable to the competent organ of the United Nations 
shall have been formed. At such time the State concerned, if a contracting 
State shall, if it so desires, be restored to the exercise of the rights and 
privileges of a contracting State. 

DRAFT RESOLUTION TO SUPPLEMENT AMENDMENT 

WHEREAS, the Assembly has approved a proposed amendment to 
the Convention on International Civil Aviation permitting it to debar or 
suspend a State from the exercise of the rights and privileges of a con- 
tracting State under certain conditions, and 

WHEREAS, the Preamble to the Resolution introducing the amend- 
ment clearly demonstrates that it was intended to apply to Spain under its 
present government and that some time will elapse until such amendment 
is ratified by the contracting States and during this time Spain will 
remain a member of ICAO, 

NOW, THEREFORE, the Assembly declares its wish that the present 
Government of Spain, during the period until the amendment comes into 
force and appropriate action has been taken thereon by the Assembly 
not participate in this Assembly or in conferences and other activities 
which may be arranged by ICAO and instructs the Council to conduct 
its relations with the Government of Spain accordingly. 


The situation was complicated by Franco Spain’s deposit of her instru- 
ment of ratification of the convention on March 5, apparently indicating her 
intention to participate in ICAO despite the UN’s action. 

Meanwhile; informal cooperation on the working level has gone on between 
PICAO and UN. Experts from the two organizations are collaborating in 
the fields of statistics, public information and personnel administration. In 
this last field, preliminary steps have been taken looking towards the crea- 
tion of an International Civil Service Commission. 
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III. Atm TRANSPORT 


A. Multilateral Air Transport Agreement 

The work of the Air Transport Committee of PICAO was dominated 
during the first quarter of 1947 by consideration of the proposed multi- 
lateral agreement on commercial air rights. The Subcommittee which had 
been considering the matter reported on January 26. Thereafter the main 
committee debated the issues in a series of public meetings which ended 
on Febraury 26. The major point of difference was on the question of 
whether routes should be exchanged automatically between participating 
nations by the proposed agreement, or alternatively whether the agreement 
should simply lay down principles under which routes would be exchanged 
through separate arrangements. On a test vote on this issue which occurred 
on February 13, the automatic exchange of routes was favored by the Rep- 
resentatives of Brazil, Canada, Czechoslovakia, France, Netherlands and 
Norway, while the alternative was favored by the Representatives of China, 
the United Kingdom, and the United States. 

The Interim Council of PICAO voted on March 4 to transmit the 
majority and minority proposals to the forthcoming Assembly of the 
aviation organization.* On that occasion, Major General Laurence S. Kuter, 
representing the United States, stated that the majority proposal was not 
satisfactory from the point of view of the United States and said that 
the U. S. Delegation to the First Assembly of ICAO would be prepared for 
full discussion. He expressed the hope that a just and sound agreement 


could be signed. 


B. International Air Mail Study 

The Air Transport Committee reviewed a comprehensive study of inter- 
national air mail prepared by the secretariat. The study will be used in 
connection with the air mail agenda item under Commission 3 at the 
Assembly, and will provide the basis for possible recommendations to the 
Congress of the Universal Postal Union which will meet in Geneva in May. 
The study deals with the economic aspects of air mail and attempts to 
develop reasonable bases for fixing international air mail rates as well 
as payments to air carriers. The project is typical of the kind of useful 
cooperative work that is developing on subjects of mutual interest between 
specialized agencies in different fields. 


IV. AIR NAVIGATION 


A. Divisional Meetings 

During the period under review, four Divisions of the Air Navigation 
Committee held their second sessions in Montreal, covering the fields of 
Personnel Licensing, Accident Investigation, Airworthiness and Operating 
Standards, while the Aeronautical Maps and Charts Division met for the 
third time. 

Each Division made further improvements on the PICAO Recommenda- 
tions for Standards, Practices and Procedures in their respective phases 
of air navigation. In addition, the Personnel Licensing group recommended, 
among other things, that a Medical Division be set up in the Secretariat. 
The Aeronautical Maps and Charts Division drew up a plan for allocating 
the production of charts on the basic 1: 1,000,000 scale among Member 
States, and it recommended that its next session be held in Europe. It 
is of interest to note that this would be the first divisional meeting to be 
held away from the Organization’s headquarters at Montreal. The Accident 

3 For the Report of the Air Transport Committee, the text of the Draft 
Multilateral Agreement and the Commentary thereon, and the statement of 
minority views, see pages 235-53, infra. 
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Investigation Division sought to develop an efficient method whereby the 
Secretariat would circulate to Member States information concerning the 
results of accident investigations. The Airworthiness Division studied, 
among other items, the desirability of establishing technical conditions 
under which aircraft built in one State could be assured of certification as 
airworthy in another State. Important on the agenda of the Operating 
Standards Division was the standardization of altimeter settings for vertical 
separation of planes in flight. 


B. Regional Air Navigation Program 


The South Pacific Regional Air Navigation Meeting was held in Mel- 
bourne, Australia from February 4 to 20. Fifth in PICAO’s series of ten 
regional meetings being held throughout the world, the Melbourne meeting 
dealt with the largest of the areas into which PICAO has divided the world. 
As in earlier meetings, the tailoring of PICAO’s Recommendations for 
Standards, Practices and Procedures to the region in question was ac- 
complished, and a regional facilities inventory made, with plans laid for 
the future. 

PICAO opened its third regional office, in Cairo, for the Middle East 
area. Other offices are operating in Dublin (North Atlantic Region) and 
Paris (European-Mediterranean Region). Mexico City has been selected 
as the site of the Caribbean Regional office. 


V. JOINT SUPPORT PROGRAM 


The Interim Council approved the general report on joint support policy 
prepared by a joint working group of the Air Navigation and Joint Support 
Committees of the Council. The report will be submitted to the ICAO 
Assembly as a recommended statement of policy for the Organization in 
carrying out the provisions of Chapter XV of the Chicago Convention. 

In its present tentative form, the Council report sets forth in some detail 
the principles and procedures believed necessary in the field of joint support. 
Based on the articles contained in Chapter XV of the Convention, the report 
recommends the setting up of a unit in the ICAO secretariat through which 
requests for financial or technical aid from member states would be proc- 
essed and the guiding principles under which each separate request would 
be handled. 

Interim arrangements for the first concrete plans of financing an air 
navigation facility on an international basis were expected to be completed 
by early April. This pertains to the loran station located at Vik, Iceland. 
Apportionment of the financial burden involved has been set in proportion 
to the benefits expected to be derived from the continued operation of the 
station by each of the participating states. Those expected to contribute 
to the financing of the station, through the medium of PICAO, are Canada, 
France, Great Britain, the United States, the Netherlands and Iceland. 
Permanent arrangements for continued operation of the Vik station are 
being held in abeyance pending action by the conference of the International 
Telecommunication Union this spring on loran frequency assignments. 


VI. COMMITTEE ON THE CONVENTION 

The Committee on the Convention on International Civil Aviation met 
for the first time, to consider whether any amendments of the Convention 
were desirable at this time. The committee concluded that it would be 
well to have no extensive amendments initiated by the First Assembly of 
ICAO, and that a general overhaul might more profitably be undertaken 
two years hence, at the Third Assembly, with the background of two years 
of operating experience. Accordingly the Committee reviewed and rejected 
proposals for early amendment of a number of articles. 
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Sole exception to the no-amendment policy adopted was the case of 
Article 94, the Convention’s article dealing with amendments. The com- 
mittee recommended that the First Assembly approve amendment of this 
article to speed up in the future the coming-into-force of amendments to 
provisions of the convention of a mere procedural character, or amendments 
merely involving clarification or editorial readjustment of the Convention’s 
text. This would be done by omitting the requirement of ratification and 
permitting the Assembly itself to amend the convention, if a two-thirds 
vote of the Assembly decides the amendment does not involve new obligations 
on the part of the Contracting States. 


VII. PROGRAM FOR SECOND QUARTER OF 1947 

In addition to the ICAO Assembly meeting opening in Montreal on 
May 6, another European-Mediterranean Air Traffic Control Meeting will 
be held in Paris beginning April 15, and the South American Regional Air 
Navigation Meeting will convene in Lima, Peru on June 17. 


R. K. W. 





INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 


I. INTRODUCTION 

The first quarter of 1947 saw meetings of IATA’s Legal, Technical and 
Traffic Committees as well as its Sub-Committees on Airworthiness; Air- 
craft Maintenance; and Aerodromes, Air Routes and Ground Aids; and the 
Warsaw Convention Sub-Committee of the IATA Executive Committee. 


II. LEGAL COMMITTEE 

The Legal Committee met at Montreal on March 21 to consider proposals 
for amendment and changes to a number of international conventions which 
will be considered at the forthcoming ICAO Assembly (see above). In 
addition, the meeting discussed an analysis of the International Sanitary 
Convention for Aerial Navigation, and examined a number of matters 
referred to the Legal Committee by other IATA Committees. 


III. WARSAW CONVENTION SUB-COMMITTEE 

The Warsaw Convention Sub-Committee of the IATA Executive Com- 
mittee, meeting at Montreal on March 24, examined the convention in 
detail in order to ascertain what amendments are most desirable from the 
point of view of IATA. 

The Annual General Meeting of IATA at Cairo last November voted 
to recommend against any immediate change in the Convention, but directed 
the Association to make a study of what changes would be desirable in the 
light of operational exp2rience now being obtained. The Sub-Committee will 
report its findings to the Executive Committee and it is probable that their 
recommendations will be further considered in a joint meeting with the 
International Chamber of Commerce and other interested organizations. 


IV. TECHNICAL COMMITTEE 

A substantial series of recommendations on Aircraft Maintenance Prac- 
tices has been submitted on IATA’s behalf to the PICAO Airworthiness and 
Operating Standards Divisions as the result of three IATA Technical Sub- 
Committee meetings at New York during February. The three groups which 
have helped frame these recommendations are the Sub-Committees on Air- 
worthiness, Aircraft Maintenance and Aerodromes, Air Routes, and Ground 
Aids. 

The meeting of the full IATA Technical Committee at Montreal on 
March 31 will act on preparations for a reorganization of its existing sub- 
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committees, and will draft plans for the 1947 IATA Technical Conference. 
This Conference, which has been postponed from an original date of April 
15, will review the work of the various PICAO divisions during the pre- 
ceding six months. 

A full document outlining the results of long studies by a special IATA 
technical working group of civil aviation requirements in the high fre- 
quency spectrum is now being printed. It will be submitted to PICAO and 
to the May meeting of the International Telecommunication Union. 


V. TRAFFIC COMMITTEE 


The regular meeting of the full IATA Traffic Committee at Nice from 
March 4 to 8 requested, among other things, that the Director General ask 
PICAO to make its Recommendations for Facilitation of International Civil 
Aviation effective at the earliest possible moment. The committee urged that 
the recommendations should not be adopted in specific instances if they 
represent a retrograde step from regulations presently in force. 

R. K. W. 





INTERNATIONAL TECHNICAL COMMITTEE OF AERIAL 
LEGAL EXPERTS (CITEJA) 


Since the last Plenary Session in Cairo, no further meetings of the 
CITEJA commissions or of the full committee have been held. The CITEJA 
at Cairo adopted a resolution providing that if the Chicago Civil Aviation 
Convention should be brought into force by the ratification or adherence 
of the required number of States so that the First Assembly of the Inter- 
national Civil Aviation Organization (ICAO) would be held in Montreal 
at an early date, the CITEJA would hold a plenary session in Montreal 
concurrently with that of the Assembly, so that CITEJA activities could 
be terminated and its functions turned over to the Committee on Inter- 
national Air Law of ICAO. 


Since the Cairo Meeting, the United States Section and the Advisory 
Committee to the Section have held a number of meetings in Washington 
to discuss some of the CITEJA documents adopted at Cairo. These docu- 
ments consisted of a report by the reporter for the First Commission of 
CITEJA on the proposed draft convention on aircraft mortgages and air- 
craft property record; the recommendations adopted by CITEJA on the 
subject; and the draft convention on the status of the aircraft commander, 
which was adopted by CITEJA at Cairo and transmitted to the PICAO 
for consideration by the next assembly of PICAO or its successor. 


R. K. W. 





MULTILATERAL AGREEMENT ON COMMERCIAL RIGHTS IN 
INTERNATIONAL CIVIL AIR TRANSPORT — PROCEEDINGS OF 
THE COMMITTEE ON AIR TRANSPORT (Submitted through the Interim 
Council) TO THE FIRST ASSEMBLY OF THE INTERNATIONAL CIVIL 
AVIATION ORGANIZATION* 


REPORT OF THE COMMITTEE ON AIR TRANSPORT 


INTRODUCTION 


1. The First Interim Assembly of the Provisional International Civil Avia- 
tion Organization adopted the following three resolutions dealing with the 
desirability of a multilateral agreement on commercial rights in Interna- 


*PICAO Doe. 2866, AT /169, 26/2/47. 
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tional Civil Air Transport and with the development of such an agreement 
(DOC. 1837 A/46, Appendix B): 


Resolution IV 

Resolved: That the First Interim Assembly affirms the opinion of its 
members that a multilateral agreement on commercial rights in inter- 
national civil air transport constitutes the only solution compatible with 
the character of the International Civil Aviation Organization created 
at Chicago. 


Resolution V 

Whereas: The Assembly of the Provisional International Civil Avia- 
tion Organization desires to establish a program for the development 
of a multilateral agreement which will be acceptable to Member States 
as rapidly as is possible; and 

Whereas: The Assembly is in accord that a final multilateral agree- 
ment on commercial rights should not be completed or presented for 
signature by the Member States present at this Assembly; 

Now therefore be it resolved: That Commission Number 3 of this As- 
sembly be directed to proceed immediately with a frank and open dis- 
cussion of all of the problems involved in developing a multilateral 
agreement, so that the national points of view of the Member States 
may be made known with respect to all matters which may be the sub- 
ject of such an agreement, and that in such discussions the Commission 
take into account the documentation now or hereafter before the Com- 
mission for its consideration; and further 

Resolved: That the discussion resulting therefrom be incorporated 
into a document which would serve as a basis of further study by the 
Air Transport Committee of the Council for the purpose of developing 
a multilateral agreement, which will take into account such national 
points of view, for submission to the next annual Assembly; and further 
Resolved: That each Member State be requested, during the coming 
year, to furnish to the Council for reference to the Air Transport Com- 
mittee any additional views which it may have on the subject and the 
Council is requested to circulate such views and information as to 
progress to Member States during such period, to the end that the 
Air Transport Committee may present to the next annual Assembly a 
document which will embody the experience of nations with operations 
under existing or future agreements, that may be of benefit in develop- 
ing a multilateral agreement. 


Resolution XXVIII 
Resolved: That the document resulting from the discussion of the prob- 
lems involved in the development of a multilateral agreement on com- 
mercial rights in international civil air transport .... shall consist of: 
(a) A verbatim transcript of the oral discussions on that subject which 
took place in Commission Number 8 during the current session of 
the Assembly, as edited and placed in the hands of the Secretariat 
on or before June 30th, 1946; 
(b) Written comments of Member States submitted at the meetings 
of said Commission; 
(c) Such further written comments as may be received from Member 
States on or before June 30th, 1946. 
2. At the time of adopting the above resolutions, the Assembly had before 
it for consideration a document (DOC. 1577 AT/116, reissued for the pur- 
poses of the Assembly as DOC. 1632 EC/2), which had been prepared by 
the Air Transport Committee pursuant to the instruction contained in Arti- 
cle III, Section 6, paragraph 3 a (4) of the Interim Agreement on Interna- 
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tional Civil Aviation. The draft of multilateral agreement contained in that 
document was a basis for the discussion at the Interim Assembly, but met 
with several objections. It is not necessary to detail these objections here, 
since they are set forth in full in the records of the Assembly discussion 
(see the Assembly documentation generally and DOC. 2089 EC/57 herein- 
after referred to), and since the Assembly approved the recommendation 
of its Commission No. 3 to the effect that a final multilateral agreement on 
commercial rights should not be completed or presented for signature by 
the Member States present at that Assembly. 


RESUME OF WORK DONE SINCE THE FIRST INTERIM ASSEMBLY 


3. In accordance with Resolution XXVIII, a printed document of some 200 
pages (DOC. 2089 EC/57), containing all First Interim Assembly material 
relevant to the development of a multilateral agreement, was prepared by 
the Secretariat and despatched to Member States in October 1946. 
4, At its meeting held 11 September 1946, the Air Transport Committee 
appointed a Sub-Committee which was instructed to be responsible for de- 
veloping a further draft of a proposed multilateral agreement on Commercial 
Rights in International Civil Air Transport. This Sub-Committee had the 
following membership: 

Mr. Anson C. McKim—Canada (Chairman) 

Mr. T. Y. Yang—China 

Mr. H. Bouché—France 

Ali Fuad Bey—Iraq 

Dr. F. H. Copes van Hasselt—Netherlands 

Sir James Cotton—United Kingdom 

Mr. Paul T. David—United States. 
The Sub-Committee was instructed to begin its active work as soon as the 
results of the Assembly discussion (DOC. 2089 EC/57) were available on 
printed form. 
5. The Sub-Committee held twenty-three meetings from 24 October 1946 
to 22 January 1947. Attendance was not confined to its members; the 
President of the Interim Council and Representatives of various Member 
States participated in the discussions and contributed to the result. 
6. On 26 January 1947, the Sub-Committee submitted to the Air Transport 
Committee its report (subsequently embodied in Part I of DOC. 2761 
AT/163, under date of 10 February 1947) ; attached to the report, as Ap- 
pendix A, was a draft Multilateral Agreement and, as Appendix B, a com- 
mentary on the Multilateral Agreement. The report was submitted on be- 
half of the Sub-Committee, the majority of which concurred with its views. 
Statements on behalf of members of the Sub-Committee who found them- 
selves fundamentally at variance with the views of the majority were 
submitted simultaneously (see Parts II and III of DOC. 2761 AT/163). 
7. That report and statements were first considered by the Air Transport 
Committee at a meeting held 31 January 1947, and consideration thereof 
has continued during six subsequent meetings, the last of which was held 
26 February 1947. The draft Agreement submitted by the Sub-Committee 
underwent a few changes in the course of the discussions by the Air Trans- 
port Committee: the final version thereof is set forth as Appendix A to 
this Report; a Commentary on the text of the Agreement is set forth as 
Appendix B to this Report. 
8. In the course of the discussion of the draft multilateral agreement, both 
in the Sub-Committee and in this Committee, numerous points have been 
covered, some 65 papers prepared and considered, and several matters of 
basic importance argued. Reference is made to the relevant minutes of the 
meetings of the Air Transport Committee (DOC. 2773 AT/166, DOC. 2822 
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AT/167, DOC. 2823 AT/168, DOC. 2867 AT/170, DOC. 2868 AT/171, 
DOC. 2869 AT/172, and DOC. 2871 AT/173) for the detailed discussion of 
the matter in that Committee. The Sub-Committee kept no formal minutes. 
9. Under date of 12 February 1947, a letter was addressed to Member 
States renewing the suggestion made in the last paragraph of Resolution 
V of the First Interim Assembly that Member States furnish additional 
views on the subject of the Multilateral Agreement. Any information re- 
ceived in reply to such letter will be laid before the coming Assembly. 


ESSENTIAL FEATURES OF THE PROPOSED MULTILATERAL AGREEMENT 


10. The Agreement seeks to confer a regulated freedom of the air under 
which all States will have equal and reciprocal commercial rights. The 
majority of the Committee has thought that such freedom should confer 
the actual right to fly, without provision for supplementary arrangements as 
to routes. There has been general agreement that the regulation provided 
should be merely such as to prevent uneconomic practices and that methods 
of interpretation and enforcement should be sufficiently flexible to take care 
of the many problems (some of them not now foreseeable) that will arise. 
The draft Multilateral Agreement attached hereto (Appendix A) accord- 
ingly contains three essential features. 

10.1 First, a grant of a general right tant confined to particular 

routes) to operate commercially to a reasonable number of traffic cen- 

tres serving, as conveniently as is practicable, each State’s international 

traffic ; 

10.2 Second, a basic regulatory provision dealing with the amount of 

capacity to be provided with subsidiary provisions designed to prevent 

abuses; 

10.38 Third, a provision for the settlement of differences through ar- 

bitral tribunals with power to render binding decisions. 


11. A further development of the theories underlying the various provisions 
of the Multilateral Agreement will be found in the Commentary (Appendix 


B) attached hereto. 


EXTENT OF AGREEMENT AMONG COMMITTEE MEMBERS 


12. The main point of difference has been whether the draft Multilateral 
Agreement should seek to provide a complete set of rules under which in- 
ternational civil air transport can be conducted without requiring, and 
indeed without admitting the possibility for, supplementary bilateral ar- 
rangements as regards routes and similar matters. This question has been 
argued from at least three standpoints: 

12.1 The respective inherent merits of a “completely multilateral” as 

compared with a “partly bilateral” type of Agreement; 

12.2 The proper interpretation to be given to the Resolutions of the 

First Interim Assembly as regards the type of Agreement desired; and 

12.8 Which type of agreement would be more likely to find favour 

with a sufficient number of States to bring it generally into effect. 


18. The majority of both the Committee and the Sub-Committee came to 
the conclusion that the Air Transport Committee should submit to the forth- 
coming Assembly a text which shall not admit bilateral dealings in any of 
its basic aspects. The majority decision is prompted by their belief that: 
13.1 A so-called multilateral agreement which left room for substan- 
tial items, such as routes, to be settled by bilateral negotiation would 
in fact be nothing more than a revised form of standard bilateral agree- 
ment. It would be comparable to the form of bilateral agreement pro- 
posed in Resolution VIII of the Final Act of the Chicago International 
Civil Aviation Conference. As such, it would not represent compliance 
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with the duty laid upon the Air Transport Committee by the Resolu- 
tions passed by the First Interim Assembly. 
13.2 If nations, each sovereign of its own territory, are left to bar- 
gain for the exchange of rights in international civil air transport in 
limited and varying degrees, the bargainings will be sources of conflict. 
Such bargainings will be in their nature discriminatory, and will in- 
volve even the possibility of an injection into the negotiations of bar- 
gaining points alien to aviation. A regulated freedom of the air un- 
der which all participating States may exercise commercial rights 
under rules which shall be the same for all and which shall include 
proper safeguards as to capacity, rates, and methods of competition 
is the only solution. 

13.8 The foregoing beliefs have to do primarily with the inherent 

merits of the type of Agreement. They are thought to have influenced 

the Assembly in setting this Committee’s task. The belief, moreover, 
that a completely multilateral type of agreement is best, carries with 
it the belief that such type of Agreement should also be most readily 
acceptable. 
14. The minority differed from the majority with varying degrees of em- 
phasis as regards all three aspects of the basic question set out in para- 
graphs 12.1, 12.2 and 12.3. It was also in disagreement with important 
aspects of the arguments relied upon by the majority, as expressed in para- 
graphs 13.1 and 13.2 above. In particular, the minority believes that the 
bilateral negotiation involved in their proposal would not be a source of 
conflict, but would lead to mutual agreement and thus obviate conflict. The 
general views of the minority are made clear in a separate “Statement of 
Minority Views” which is annexed hereto as Appendix C. 
15. The Committee decided between these different points of view by adopt- 
ing the following Resolution at its meeting held 13 February 1947 (DOC. 
2867 AT/170, paragraph 1.1): 
“The Air Transport Committee Resolves: 

(a) to accept, as a basis for discussion, the draft Agreement proposed 
by the majority of Sub-Committee I (the Sub-Committee herein- 
above referred to) ; 

(b) to submit to the forthcoming Assembly, through the Council, the 
text finally adopted after discussion, which text shall not admit 
bilateral dealings in any of its basic aspects; 

(c) to discuss and transmit to the Assembly the views of any minority 
concerning the draft of Multilateral Agreement finally adopted by 
the Air Transport Committee.” 

The vote was: for the Resolution—the Representatives of Brazil, Canada, 
Czechoslovakia, France, Netherlands, and Norway; against the Resolution— 
the Representatives of China, India, United Kingdom and United States; 
abstaining—the Representative of Ireland. 

16. The remaining points of difference may be classified into points on 
which some Committee members felt that additional provisions were de- 
sirable and those in which there was a difference of opinion between Com- 
mittee members as to the content of provisions which have been included. 

16.1 The two main features as to which additional provisions were 

requested are as follows: 

16.1.1 The Representative of Ireland put forward to the Committee 

additional provisions to meet particularly the viewpoint of States with 

a primary interest in the provision of air navigation facilities. He 

favoured the inclusion of a provision enabling such a State to require, 

on a non-discriminatory basis, airlines flying across its territory to 
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land at one point therein, either generally or in unique or exceptional 
circumstances. He considered this provision justified; particularly as 
the question of the relationship of the costs of air navigation facilities 
to the costs of international commercial air transport and the feasi- 
bility of international air transport’s paying economic rates for air 
navigation facilities and services was still being studied. The study 
might well show that the investment in such facilities is greater than 
that in local and regional airlines. Also, policy on financial and tech- 
nical aid under Chapter XV of the Convention on International Civil 
Aviation is only in the early stages of development, and even when such 
aid is fully and quickly available, it may not be as attractive to many 
States as would the straight-forward and more economical method of 
realizing an economic return from users of the facilities. The Com- 
mittee felt that the suggested provision was not appropriate for in- 
clusion in the draft Agreement but agreed that it might be put forward 
to the Assembly. 

16.1.2 The Representative of India desired the inclusion of a pro- 
vision permitting States to designate airports which would be the ter- 
minals for international air services terminating in their territories. 
This suggestion was rejected for the reasons appearing at paragraph 
2.3.1 of Appendix B. 

16.2 Provisions as to which important changes in text were desired 
include the following: 


16.2.1 As regards the provisions of the Agreement governing capacity 
(Chapter III, Articles 10, 11, 12 and 13 of Appendix A), representa- 
tives of certain States preferred the language of the “Bermuda-type” 
agreements (see Appendix C, paragraphs 8 and 9 and suggested alter- 
native version of Article 10). The Representative of the Netherlands 
desired a greater latitude for the carriage of the type of traffic referred 
to in Article 10 (a) (ii) of the Agreement (Appendix A). Both these 
suggestions were rejected in favour of the existing wording of the 
Agreement, which is explained at paragraph 3 of Appendix B. 

16.2.2 The Representative of China desired to limit the right to carry 
traffic pursuant to Article 10 (a) (ii) of the Agreement (so-called 
“Fifth Freedom” Traffic) to traffic moving between contracting States. 
This was rejected for the reasons stated at paragraph 2.2 of Appen- 
dix B. 

16.2.3 The Representative of Canada suggested that enforcement of 
the Multilateral Agreement should be left to a permanent tribunal 
within the Organization rather than to ad hoc arbitral tribunals. This 
was rejected for the reasons stated at paragraph 5.3 of Appendix B. 


CONCLUSIONS 


17. Subject to the foregoing differences, it has been possible to reach sub- 
stantial agreement among members of this Committee. It must be em- 
phasized, however, that unanimity on the part of the members of the Com- 
mittee does not necessarily mean that their Governments will share such 
unanimity. While every effort has been made to comply with the instruc- 
tion of the Assembly to develop a Multilateral Agreement which will be 
acceptable to Member States, many cases have been found where the only 
statements of national view available were those presented at the Assembly. 
Often, these were found to be so directly conflicting that reconciliation 
would be possible only by means of such general language that ambiguity, 
or even total absence of meaning, would result. The Committee believes 
that it will have made the most valuable contribution to the discussion at 
the next Assembly if the attached draft defines, with the greatest possible 
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clarity and precision, the conditions under which commercial rights would 
be multilaterally exchanged. Those seeking amendments will then argue 
from a basis of common understanding, even if not of common agreement. 
This object has impelled some members to accept in the draft certain pro- 
visions on which they thought their Governments would have different 
views, but which they feel are well in line with the basic principles accepted 
by the Committee. 


18. At the close of its meeting held 26 February 1947, the Air Transport 
Committee, having concluded its extensive discussion of the Multilateral 
Agreement, adopted the following Resolution: 

“The Air Transport Committee Resolves: 


To adopt the draft Multilateral Agreement attached as Appendix A to 
the Report of the Chairman (DOC. 2866 AT/169), together with the 
Commentary on said Agreement attached thereto as Appendix B, as 
the final texts for transmission to the First Assembly of ICAO in com- 
pliance with Article III, Section 6, paragraph 3 a. (4) of the Interim 
Agreement and Resolution V of the First Interim Assembly of PICAO.” 


The vote was: for the Resolution—the Representatives of Brazil, Canada, 
Czechoslovakia, France, Iraq, Netherlands, and Norway; against the Reso- 
lution—the Representatives of China, Ireland, the United Kingdom, and the 
United States; abstaining—the Representatives of Belgium and India. 

19. This Report was adopted at a meeting of the Air Transport Committee 
held 28 February 1947. 


APPENDIX A 


MULTILATERAL AGREEMENT ON COMMERCIAL RIGHTS IN 
INTERNATIONAL CIVIL AIR TRANSPORT 


WHEREAS the States which sign and ratify this Agreement, being mem- 
bers of the International Civil Aviation Organization formed by the 
Convention on International Civil Aviation drawn up at Chicago on 
7 December 1944 (hereinafter called the Convention), desire to further 
the aims of the Convention and of said Organization; 

WHEREAS the contracting States desire to affirm that a regulated freedom 
of the air, under which all participating States may exercise commer- 
cial rights under rules which shall be the same for all, is the only 
means by which the development of international civil air transport 
can be secured in accordance with the aims of the Convention; 

WHEREAS the contracting States desire to grant to each other authoriza- 
tion to operate scheduled international air services over and into their 
respective territories and to define the terms of such authorization, 
all as contemplated by Article 6 of the Convention ; 

NOW THEREFORE, the undersigned Governments have concluded this 
Agreement to that end. 


CHAPTER I — OTHER AERONAUTICAL AGREEMENTS AND ARRANGEMENTS 


Article 1 

The provisions of this Agreement shall be in addition to the provisions 
of the Convention as from time to time amended, and the provisions of 
both instruments shall be applicable to the rights and obligations of the 
contracting States under this Agreement. The aims of the Convention 
and of the International Civil Aviation Organization formed thereby are 
declared to be among the aims of this Agreement, and the exercise of the 
rights conferred by this Agreement shall be in accordance with the terms 
of the Convention. Expressions defined in the Convention shall have the 
same meaning in this Agreement. : 
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Article 2 


This Agreement supersedes all other arrangements between contracting 
States to the extent that such arrangements are inconsistent with its terms, 
and no contracting State shall enter into any such inconsistent arrange- 
ment with any other contracting State. 


Article 3 
No arrangement between contracting States shall be deemed inconsist- 
ent with this Agreement by reason of the fact that it confers upon the par- 
ties thereto a greater degree of freedom to operate international air serv- 
ices than is conferred by this Agreement, if such arrangement is open for 
adherence by such other contracting States as may desire to be added as 
parties thereto. 
Article 4 
No contracting State shall make any arrangement with any non-con- 
tracting State by which such contracting State receives, on a discrimina- 
tory basis, rights similar to those set forth in this Agreement, or of which 
the terms are otherwise inconsistent with this Agreement. A contracting 
State which, before the effective date of this Agreement, has undertaken 
any obligations toward a non-contracting State that are inconsistent with 
the terms of this Agreement, shall take steps to procure its release from 
such obligations at the earliest possible date. 


Article 5 


Each contracting State shall prevent its airlines from entering into any 
arrangement into which such State would be prevented from entering by 
Articles 2 and 4. If an airline of any contracting State has entered into 
any such arrangement, the contracting State in which it is established and 
any other contracting State that is a party to such arrangement shall each 
use its best efforts to secure forthwith the termination of such arrange- 
ment and shall, in any event, cause it to be terminated as soon as lawfully 
possible after the coming into force of this Agreement. 


CHAPTER II — FREEDOM OF THE AIR 


Article 6 


Subject to the provisions of this Agreement, each contracting State shall 
have the right that its duly authorized airlines shall be entitled to fly their 
aircraft across the territory of any other contracting-State without landing 
and to make, in such territory, stops for non-traffic purposes and for the 
purpose of putting down and taking on passengers, mail and cargo. 


Article 7 

(a) Each contracting State shail from time to time designate a reason- 
able number of its airports as the only ones available, under normal operat- 
ing conditions, for commercial use by the airlines of the other contracting 
States in international air services conducted pursuant to this Agreement. 
Such airports shall be so located as to serve, as conveniently as is practica- 
ble, the traffic moving between the State in which they are situated and 
other contracting States. They shall be chosen from among those airports 
with characteristics meeting the requirements of the aircraft likely to make 
use of them in international air services, but no contracting State is re- 
quired by this Article specially to build or equip any airport. So far as their 
physical accommodation and traffic capacity permit, and subject to com- 
pliance with Chapter III, all airports so designated shall be open for com- 
mercial use by all international air services. 
(b) No contracting State shall require any international air service of 
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another contracting State to follow, within its territory, an unnecessarily 
circuitous route. 

(c) No contracting State shall deny the use of its airports, insofar as 
their physical accommodation and traffic capacity permit, to any interna- 
tional air service of another contracting State in respect of stops for non- 
traffic purposes, if such airports are open to use by its own international 
air services. 

(d) In exercising the power conferred by Article 68 of the Convention, 
contracting States shall observe the foregoing provisions of this Article. 


Article 8 


(a) Any contracting State desiring to exercise the rights conferred by 
Article 6 of this Agreement shall give four months’ prior notice to each 
other contracting State in whose territory it intends its international air 
service to land and one month’s prior notice to each other contracting State 
over whose territory it intends its air service to operate without landing, 
specifying: 

(i) the airline authorized to operate the air service, 
(ii) the entire extent of the routes over which it is intended to op- 
erate, and 
(iii) all airports on such routes at which it is intended to make land- 
ings and the purpose for which the landings are to be made. 
If the Government of any State receiving such notice considers that the 
operation of the proposed air service is inconsistent with this Agreement 
or the Convention, it shall, as soon as practicable, so advise the State which 
gave the notice. Should disagreement between the two States result, it 
shall be dealt with as provided in Article 17. 

(b) Any change in an international air service shall be deemed to con- 

stitute a new service and to require notice accordingly if it involves either: 
(i) landing for traffic purposes at an additional point or points, or 
(ii) operation of the service by another airline. 

(c) Each contracting State shall require its airlines to keep the inter- 
ested aeronautical authorities of other States advised as to the frequency 
of its operations, the time-table to be followed, the types of aircraft to be 
used, and other relevant operating data. 

(d) The giving of the notices and other information called for by the 
foregoing provisions of this Article is the only formality which may be 
required of any contracting State as a condition precedent to the exercise 
of the rights conferred by this Agreement. 


Article 9 


Each contracting State reserves the right to withhold or revoke the 
rights granted by this Agreement if substantial ownership and effective 
control of the airline concerned are not vested in nationals, or in the Gov- 
et of the contracting State or States in which the airline is estab- 
ished. 


CHAPTER III — CAPACITY 


Article 10 


(a) The amount of capacity which a contracting State shall be entitled 
to permit any of its airlines to provide from time to time over various stages 
of each route shall be that required for the carriage, at a reasonable load 
factor of both: 

(i) passengers, mail and cargo taken on or to be put down by such 
airline in the territory of such State; and 

(ii) passengers, mail and cargo moving by such airline between points 

in the territories of other States which the route touches, insofar 
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as capacity for such traffic is not being provided by airlines of the 
States in which such traffic is taken on or put down. 

(b) For the purpose of determining where any passenger has been taken 
on and where such passenger is to be put down, within the meaning of para- 
graph (a) of this Article and of Article 7 of the Convention, stopover or 
other break in the transportation will be disregarded if, according to the 
contract made between the passenger and the airline, there is to be but a 
single transportation. 

Article 11 

Any contracting State may permit its airlines reasonable discretion as 
regards the amount of capacity to be offered on the initiation of new inter- 
national air services. 

Article 12 

Article 10 shall not be interpreted to require changes in capacity more 
frequently nor at a larger number of points along a route than is consistent 
with sound operating practices of through international air services. 


Article 18 
Nothing in this Agreement shall prevent unfilled capacity in any air- 
craft operated under this Agreement from being used for the carriage of 
any passengers, mail and cargo offered. 


CHAPTER IV — RATES, SUBSIDIES AND UNFAIR PRACTICES 


Article 14 
Each contracting State shall require that its airlines charge reasonable 
rates. Such rates may be set by airlines or by the respective contracting 
States in which they are established. If any contracting State considers 
rates charged by an airline of another contracting State to be unreasonable 


and injurious to it, and if a disagreement results, such disagreement shall 
be dealt with as provided in Article 17. 


Article 15 
Each contracting State shall refrain from granting to airlines any form 
s assistance which fosters competitive practices destructive to other air- 
ines. 
, Article 16 
Each contracting State shall prevent its airlines from engaging in un- 
fair competitive practices and from participating in any arrangements 
which result in defeating the aims of this Agreement. 


CHAPTER V — DISAGREEMENTS 


Article 17 


(a) Any disagreement arising between contracting States on the inter- 
pretation or application of this Agreement, which cannot be settled by ne- 
gotiation, shall be resolved by an arbitral tribunal, the members of which 
shall be appointed by the President of the Council of the International Civil 
Aviation Organization. The method of selecting members of such arbitral 
tribunal and the conduct of their proceedings shall be governed by rules as 
established by the Council. 

(b) If, upon the application of any contracting State as to a matter 
covered by Article 8 or Article 14 of this Agreement, the President of the 
Council of the International Civil Aviation Organization, on evidence sub- 
mitted, shall be of the opinion that a temporary restraining order is re- 
quired, he may issue such order. The order of the President shall remain 
in effect until the decision of the arbitral tribunal comes into force, unless 
sooner modified or revoked by him. 
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(c) Contracting States shall conform to decisions of such tribunal and 
orders of the President, and shall require their airlines to conform thereto. 
If an airline of any contracting State fails to conform to any such decision 
or order, each other contracting State undertakes not to allow the operation 
of such airline through the airspace above its territory until such time as 
the airline is acting in conformity to such decision or order. 


CHAPTER VI — RATIFICATION, COMING INTO FORCE, ADHERENCE, TERMINA- 
TION AND DENUNCIATION, AMENDMENT, AUTHENTICITY OF TEXTS 


Article 18 
This Agreement shall be subject to ratification by the signatory States. 
The instruments of ratification shall be deposited with the Secretary Gen- 
eral of the International Civil Aviation Organization. 


Article 19 
This Agreement shall be open for adherence by all States which have 
ratified or adhered to the Convention. Adherence shall be effected by noti- 
fication of adherence addressed to the Secretary General of the Interna- 
tional Civil Aviation Organization and shall take effect on the thirtieth 
day after the receipt of the notification by the Secretary General. 


Article 20 


Three months after there have been deposited instruments of ratification 
or adherence by contracting States, not less than 20 in number, among which 
there is currently apportioned an aggregate of not less than 60 percent of 
the expenses of the International Civil Aviation Organization as determined 
by its Assembly for the fiscal year current on the date of the final deposit, 
this Agreement shall come into force as between the contracting States. 


Article 21 

(a) Contracting States may give notice of their denunciation of this 
Agreement, not less than one year after its coming into force, to the Sec- 
retary General of the International Civil Aviation Organization. Such 
denunciation shall take effect one year from the date of the receipt of the 
notification. 

(b) Prior to the deposit of the instrument of ratification or adherence 
which causes this Agreement to come into effect, as provided in Article 20, 
any State which has deposited any instrument of ratification or adherence 
may withdraw the same. Withdrawal shall be effected by written notice 
addressed to the Secretary General of the International Civil Aviation 
Organization, and any instrument withdrawn shall, for the purpose of the 
computation called for by Article 20, be deemed not to have been deposited. 


Article 22 


The Secretary General of the International Civil Aviation Organization 
shall give notice to each of the Governments which have signed and to the 
Governments of each of the States which have ratified or adhered to this 
Agreement of the date of deposit or withdrawal of each instrument of rati- 
fication or adherence, of the date on which this Agreement comes into force, 
and of the receipt of each notice of denunciation of this Agreement. 

Article 23 

(a) The Council of the International Civil Aviation Organization may, 
and upon the request of ten or more contracting States shall, call a meeting 
of all contracting States at an appropriate time and place for the purpose 
of considering any proposed amendment or amendments to this Agreement. 
Any proposed amendment approved by a two-thirds vote of such meeting 
shall come into force in respect of States which have ratified such amend- 
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ment when ratified by the number of contracting States specified by such 
meeting. The number so specified shall not be less than two-thirds of the 
total number of the contracting States hereunder. 

(b) If, in the opinion of the meeting, an amendment is of such a nature 
as to justify this course, the meeting in its Resolution recommending adop- 
tion may provide that any State which has not ratified such amendment 
within a specified period after the amendment has come into force shall 
thereupon cease to be a party to this Agreement. In such case, any con- 
tracting State which has failed to ratify within the period specified shall 
automatically cease to be a party to this Agreement. . 


Article 24 

This Agreement shall be open for signature during a period of fifteen 
months from .... May 1947. It is drawn up in the English, French and 
Spanish languages, and each of these texts shall be of equal authenticity. 
The English, French and Spanish texts shall be deposited in the archives of 
the International Civil Aviation Organization. Certified copies of this 
Agreement shall be transmitted by the Secretary General of the Interna- 
tional Civil Aviation Organization to all contracting States which sign, 
ratify or adhere to this Agreement. 


Signature of Agreement 
In witness whereof, the undersigned plenipotentiaries, having been duly 
authorized, sign this Agreement on behalf of their respective Governments 
on the dates appearing opposite their signatures. 
Done and opened for signature at Montreal, the .... day of May, 1947. 
Signature Siate on behalf Date 
of which signed 


APPENDIX B 


COMMENTARY OF AIR TRANSPORT COMMITTEE ON 
MULTILATERAL AGREEMENT ON COMMERCIAL RIGHTS IN 
INTERNATIONAL CIVIL AIR TRANSPORT 
COMMENTARY ON GENERAL MATTERS, PREAMBLE, AND CHAPTER I 
1. The first problem in preparing a Multilateral Agreement has been to 
fit it into the existing pattern of national laws and international aviation 

arrangements. 

1.1. In order to accomplish its objective by overriding inconsistent 
national legislation, the Agreement must be expressed as a treaty. 
For this reason signature, ratification and adherence are provided for 
along the same lines as in the case of the Convention on International 
Civil Aviation (Preamble and Articles 18 and 19). 
1.2 Reconciliation of the Multilateral Agreement with the Convention 
is accomplished by Article 1 of the Agreement, which makes the pro- 
visions of both instruments applicable to the rights and obligations 
of the contracting States under the Multilateral Agreement. Neither 
document is specifically referred to as controlling, since all inconsisten- 
cies between the two are believed covered by references in the Agree- 
ment to provisions of the Convention (See Preamble, Articles 7(d) and 

- 10(b)). If any inconsistencies are discovered subsequently, ordinary 
principles of legal construction should suffice to reconcile them. 
1.8. Article 3 has been inserted to permit States that so desire to make 
even more liberal arrangements for the conduct of international air 
services than are provided by the Agreement, provided that such ar- 
rangements are open to all contracting States on a non-discriminatory 
basis. 
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1.4 Articles 2 and 3 will determine the relation of the Multilateral 
Agreement to the International Air Services Transit Agreement and 
the International Air Transport Agreement. 

1.5 In forbidding contracting States to make discriminatory arrange- 
ments with non-contracting States, Article 4 prevents one contracting 
State from securing special concessions from a non-contracting State 
and thus gaining an advantage over other contracting States. 

1.6 Articles 4 and 5 require States to disengage themselves and their 
airlines from all obligations that are inconsistent with this Agreement, 
since otherwise the object of the Agreement to secure generally the 
exercise of commercial rights under rules which shall be the same for 
all (See Preamble) might be defeated. 


COMMENTARY ON CHAPTER II 


2. This Chapter contains the basic grant of rights under the Agreement. 





2.1 Article 6 of this Chapter confers the rights formerly known as 
the “Five Freedoms of the Air” in greatly simplified form. Simplifica- 
tion was deemed desirable since the former language was felt not to 
be understood by the world at large. The Multilateral Agreement will 
be laid before the public and before various public officials for dis- 
cussion and adoption, and perhaps before tribunals for interpretation 
and enforcement. The advantages of restating the concepts that had 
become crystallized in the somewhat artificial phraseology of the Five 
Freedoms in such a way as to be readily understandable to the world 
at large seem clearly to outweigh the advantages of continuing the 
traditional phraseology. 

2.2 The present Agreement, moreover, is more liberal than previous 
versions in that the right to carry traffic between two points, neither 
of which is in the territory of the State in which the airline is estab- 
lished (the traffic formerly known as “Fifth Freedom Traffic”), is no 
longer restricted to cases where both points are in contracting States. 
No danger is perceived in thus permitting one contracting State to 
carry traffic across another contracting State to a non-contracting 
State, so long as Article 4 prevents the first State from using this as 
the basis for obtaining a discriminatory concession from the non-con- 
tracting State. 

2.3 The right to fly conferred by the Agreement is not confined to 
particular routes, but is a general right, available to any airline which 
has been duly authorized by its own government. Hence, the question 
immediately arises whether landings are permitted at each and every 
airport of each and every country or whether some degree of restric- 
tion is necessary. The solution proposed in the Agreement (Article 7) 
is to require the designation of a reasonable number of international 
airports in each country which will be available for use by all inter- 
national airlines whose traffic justifies operation thereto. 

2.3.1 The Committee considered a suggestion that contracting States 
might be given the right to nominate the terminal points of interna- 
tional air services terminating within their territories. This would 
permit the State concerned to designate a terminal point near the bor- 
der of entry, thus assuring to its internal air services the onward car- 
riage of the traffic to its point of destination. The suggestion was re- 
jected because the Committee felt that air transport, being the only 
form of transport which can pass over natural boundaries such as sea 
coasts, should not be confined by artificial limitations. 

2.4 The remaining provisions of the Article concern themselves pri- 
marily with avoidance of discrimination by any country against for- 
eign airlines. This is the basic reason for requiring convenience of 
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location of airports, selection of airports with proper characteristics, 
and limitations on the exercise of the power to designate routes and 
airports conferred by Article 68 of the Convention. On the other hand, 
it is realized that foreign airlines can have no overriding right to enter 
airports which already may be crowded to capacity, so that the right 
to use a designated airport is made dependent on its physical accommo- 
dation and the traffic it can handle. 

2.5 In the interests of good order, and also to permit timely objection 
by States which regard a contemplated operation as inconsistent with 
the Agreement, Article 8 provides for the giving of notice of intention 
to operate. The giving of such notice obviates the nuisance of having 
to “qualify before the competent aeronautical authorities” of another 
State before commencing operations. 

2.6 Article 9 recognizes the right of Governments to be assured that 
foreign airlines entering their territory are actually owned and con- 
trolled in accordance with their apparent nationality. The reservation 
of this right does not necessarily mean that it will be used in all or even 
in many cases. 


COMMENTARY ON CHAPTER III — CAPACITY 


3. This Chapter contains the basic regulatory provisions of the Agreement. 
The Articles of this Chapter (Articles 10, 11, 12 and 13) must not be con- 
sidered separately, but are completely interdependent. 
3.1 By means of capacity limitation it is sought: 
3.1.1 to eliminate destructive competition in the form of excessive 
capacity offerings, and 
3.1.2 to remove the necessity for designating routes. 
3.2 Article 10 names two factors on which capacity to be operated shall 
be based. The calculation cannot be exact because it is made with 
reference to a “reasonable load factor,” which is a term permitting 
flexibility according to the type of operation (see paragraph 3.8 infra). 
The following distinctions between the two elements on which capacity 
entitlement is based should be kept in mind: 
3.2.1 The first element, namely, traffic taken on and to be put down 
in the State’s own territory (formerly known as “Third and Fourth 
Freedom Traffic”) is the fundamental element. In most cases it will 
quantitatively far outweigh the second element. More important, how- 
ever, is the fact that the right to provide the capacity required for 
one’s own traffic is recognized as inherent and not subject to reduction 
so long as the load factor remains reasonable. 
3.2.2 The second element, namely, traffic between other States along 
the route (formerly known as “Fifth Freedom Traffic’) is supplemen- 
tary. Moreover, the right to provide capacity for this purpose is not 
inherent, but exists only so long as the airlines of the other States 
concerned cannot accommodate such traffic. Such additional capacity 
would have to be reduced or eliminated when one of- such countries 
not previously active in international air transport enters the field. 
3.3 If we concentrate in the first place on the basic element of ca- 
pacity, we find that it is not necessary to fix the route pattern in terms 
of reasonably direct routes out from and back to the territory of the 
State in question, for the traffic flow itself should normally eliminate 
unnecessary meanderings. 
3.3.1 The so-called “Sixth Freedom” problem — namely that created 
by a State not itself producing substantial traffic but situated on a 
reasonably direct route between two States which have a substantial 
traffic flow between them — also is solved. The intermediate State 
would be prevented by the basic capacity limitation from adding ca- 
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pacity for the carriage of traffic directly between the other two States, 
except to the limited extent possible under the second element of capa- 
city entitlement. If it resorted to the device of selling two tickets 
(one from the first State to itself and the second onward to the Sec- 
ond State) this should be regarded as an unfair practice. 

3.4 The limitations on capacity are expressed in terms of what each 
particular airline may be permitted to provide, but no attempt is made 
to apportion the traffic moving between any two States among their 
respective airlines. If we take, for simplicity of illustration, two States, 
each operating only one airline between it and the other State, these 
airlines are left free to compete for all the traffic between the two 
States. If the airline of one State obtains more of the traffic than 
that of the other, it may put on more capacity. If the airline of the 
other State thereupon finds its load factor reduced to a point where 
it is no longer reasonable, a reduction in capacity on the part of the 
latter may be required. 

3.5 The required relation between traffic and capacity is determined 
with respect to various stages of each route, since it has no relevance 
if considered for a State as a whole and only slight relevance if con- 
sidered for all stages of any given route in the aggregate. As the 
airlines of a given State get further and further from their own ter- 
ritories, the amount of capacity which they will need in order to oper- 
ate will normally decrease as the traffic disembarks along the route. 
Corresponding reduction of capacity can be accomplished by decreas- 
ing the number of schedules, or by changing to smaller aircraft, or both. 
3.6 How often changes in capacity will have to be made will depend 
on circumstances. As regards time of change, a certain period would 
have to elapse to permit traffic to be developed; in the case of a new 
route or a significant change of equipment, a trial period of consider- 
able length might be deemed reasonable before adjustments are re- 
quired. As regards place of change, it is contemplated that changes 
will not have to take place at each point on a route where a relatively 
small change of traffic volume is encountered. Major traffic centres 
at which there is enough interchange of traffic to create a really sub- 
stantial difference in the character of the flow should be selected as 
points for changing capacity. 

3.7 The purpose of Articles 11 and 12 is to soften the rigidity of Arti- 
cle 10 to the extent necessary to permit airlines to operate efficiently. 
3.8 The entire provision on limitation of capacity contemplates a 
“reasonable load factor.” The reasonableness of the load factor on 
the various stages of the route will depend on a number of elements: 
for instance, since the length of the stages is not constant, the same 
load will produce a higher factor on some portions of the route than 
on others; similarly, a flow of traffic predominantly in one direction 
would affect the apparent load factor. 

3.9 The point at which traffic is deemed to have embarked will be of 
considerable importance in gauging capacity where “stop-over” traffic 
is involved. The Committee has considered whether it is practicable 
to formulate rules to determine when a passenger, who has stopped over 
en route, should be considered as having lost the character of his orig- 
inal embarkation. Establishment of a formula did not appear practica- 
ble, and accordingly the contract of carriage is made controlling even 
to the extent of permitting what might otherwise be considered as 
cabotage under Article 7 of the Convention. 

3.10 The manner in which the capacity authorized may be used has 
also been considered by the Committee. The solution reached (Article 
13) was that there shall be no roped off seats of other unfilled capacity 
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resulting from the Agreement. If operation of excessive capacity is 
encountered, the remedy is believed to be reduction of the number of, 
or size of, the aircraft flown, or both, and not a restriction of the use 
to which those that are flown may be put. Anything an airline is per- 
mitted to fly according to the Agreement it is permitted to fill with 
international traffic. 


COMMENTARY ON CHAPTER IV — RATES, SUBSIDIES, AND UNFAIR PRACTICES 


4, These may be considered as supplementary regulatory provisions. Em- 
phasis has been placed on generality and flexibility as distinct from enumer- 
ation of specific points. Thus, no attempt is made to enumerate the factors 
entering into the reasonableness of rates, and enumeration of specific un- 
fair practices has been avoided. It is felt that the arbitral tribunals pro- 
vided for in Chapter V, if properly chosen, can far more adequately deal 
with specific questions as they arise than could precise contractual pro- 
visions established in advance. 


COMMENTARY ON CHAPTER V — DISAGREEMENTS 


5. The need for some effective agency to interpret and enforce the Agree- 
ment is obvious in view of its deliberate generality and flexibility. Such 
interpretation is best left to a proper tribunal; enforcement is achieved 
through adequate sanctions for the decisions of the tribunal. 
5.1 Four main alternative methods of dealing with disagreements were 
considered as follows: 
5.1.1 To give the Council of ICAO power to render binding decisions 
in somewhat the same manner as is now provided by Chapter XVIII 
of the Convention. 
5.1.2 To give the Council merely advisory powers of decision. 
5.1.38. To provide for arbitral tribunals with bind powers. 
5.1.4 To provide for a permanent tribunal within ICAO. 
5.2 The first alternative was rejected because of the belief that the 
Council, while well suited to serve as a legislative body is, by its very 
nature, improperly suited to be competent as a judicial body. It isa 
Council of States. The individuals who serve as representatives on 
the Council are necessarily subject to instructions in casting the votes 
of their respective States. Accordingly, the final vote on a judicial 
question pending in the Council might easily be merely a summing up 
of the political forces currently operating in the twenty-one States 
represented. It seems unlikely that the Council will be any more able 
than a national legislative body to establish a clear line of precedents, 
to follow precedents once established, or to act generally in a judicial 
manner. 
5.3 Although there was some support for the appointment of a perma- 
nent tribunal within the Organization this was deemed inadvisable be- 
cause of the expense involved and the unpredictable volume of litigation. 
In this connection it was recalled that, although several bilateral agree- 
ments provide for application to the Council of PICAO for advisory 
report in case of dispute, no such applications have as yet been made. 
5.4 To give the Council advisory powers only was deemed to combine 
several of the objections to the Council’s acting at all in a judicial 
capacity, with a further objection that the Council’s decision once ren- 
dered would not be enforceable. 
5.5 Appointment of a tribunal with power to render binding decisions 
was deemed necessary, since it seemed unlikely that any State would 
grant the rights conferred by the Agreement without more protection 
than an advisory decision. The objections above recited to the use of 





INTERNATIONAL 251 


existing or contemplated permanent agencies did not seem to apply to 
ad hoc arbitral tribunals. Appointment of such tribunals with binding 
powers was accordingly deemed the best solution. By providing that 
all members of the tribunal are selected by the President of the Coun- 
cil, the objection is avoided that arbitral tribunals often consist of two 
advocates (the nominees of the respective parties) and one judge (the 
third member selected by the other two). The provision of a power in 
the President of the Interim Council to make temporary restraining 
orders was deemed a necessary complement in view of the inevitable 
delays in convening a special tribunal and trying a controversy be- 
fore it. 

5.6 It will be observed that, although Article 17 (c) requires contract- 
ing States to conform to decisions and orders, the sanctions provided 
apply only to airlines of contracting States which fail to conform there- 
to. The Committee believed that it was preferable, on the whole, to 
rely on the undertaking of States to abide by the decisions without 
seeking to impose sanctions against the States themselves in case of 
violation. 


COMMENTARY ON CHAPTER VI — RATIFICATION, COMING INTO FORCE, 
ADHERENCE, TERMINATION AND DENUNCIATION, AMENDMENTS, 
AUTHENTICITY OF TEXTS 


6. Only two provisions of this Chapter seem to require specific mention. 

6.1 Article 20 is based on the theory that the Agreement should not 
become effective until enough States have become parties to it to assure 
that a large share of the world’s international air transport is included. 
This is true especially since rights under inconsistent arrangements 
may be lost under the provisions of Chapter I. It seemed best that the 
coming into effect of the Agreement should depend on two factors, 
namely a sufficient number of States (twenty) and a sufficient repre- 
sentation of aeronautical interest (sixty percent as measured by cur- 
rent ICAO contributions). 
6.2 Article 23 permits amendments to the Agreement along generally 
the same lines as provided for amendments to the Convention. Since, 
however, the contracting States under the Multilateral Agreement lack 
a controlling body, such as the Assembly, it was necessary to provide 
for special meetings of the contracting States to pass upon proposed 
amendments. No doubt the occasion of the ICAO Assembly can, where 
desirable, be made to determine the time and place for the meeting of 
the contracting States under the Multilateral Agreement, all of whom 
will be members of ICAO. 


APPENDIX C 


STATEMENT OF MINORITY VIEWS OF AIR TRANSPORT 
COMMITTEE ON MULTILATERAL AGREEMENT ON COMMERCIAL 
RIGHTS IN INTERNATIONAL CIVIL AIR TRANSPORT 
(Presented by Sir James Cotton, Mr. P. T. David and Mr. T. Y. Yang) 

1. The views of the above-named members of the Air Transport Committee 
concerning the draft Multilateral Agreement which has now been adopted 

by the Committee are as follows: 

2. We consider it an ably drawn document to provide for the exercise of 
commercial rights in international civil air transport by Member States 
without recourse to bilateral arrangements. 

3. The draft was also intended to result in a situation under which a single 
set of principles would be applied to the regulation of commercial air rights 
throughout a large part of the world; but this objective seems to have been 
lost sight of when Article 3 was included. Under that Article a variety 
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of arrangements based on different principles could be brought into opera- 
tion. This would not seem desirable, and we would prefer to see Article 3 
omitted. 

4. We believe it is practicable to lay down a multilateral code of princi- 
ples, which afford fair and equal opportunity for the development of inter- 
national air transport. But for a State to be authorized to specify what it 
individually regards as a sealed pattern for the operation of a route in 
accordance with the code, without consultation with any other State affected, 
would inevitably lead to friction and disputation. In our view, it is more 
practicable at this stage to lay down certain uniform principles which all 
States would agree to observe in settling routes, which principles must be 
so drawn that in practice they may be capable of meeting the needs of dif- 
fering circumstances. Therefore, we consider that route arrangements must 
continue to be subject to bilateral negotiation within the framework and in 
accordance with the principles of a multilateral agreement. 

5. In the present stage of development of international civil aviation, and 
because a number of States, although they may wish to do so in the future, 
are unable now to provide the amount of capacity to which the Agreement 
would entitle them, the implementation of an agreement based on the draft 
would, in our opinion, 

(a) cause much friction between States in attempting to exercise their 
rights under the Agreement thus giving rise to an excessive 
amount of international litigation, 

(b) permit the uneconomic duplication of existing services between 
pairs of States having substantial amounts of air traffic between 
themselves, 

(c) tend to deprive States at present unable to take their proper part 
in international civil aviation of the possibility of safe-guarding 
their future interest. 

6. For these reasons, we believe the draft Multilateral Agreement which 
has been adopted by the majority of the Air Transport Committee would 
not be ratified by a sufficient number of Member States to come into effect. 
7. We consider that if a Multilateral Agreement were brought into opera- 
tion laying down principles which contracting States would undertake to 
follow in the exchange and operation of routes agreed to bilaterally, it 
would be a considerable advance from the present system of unregulated 
‘bilateralism. 

8. We also consider that a Multilateral Agreement for the regulation of 
bilateral arrangements in accordance with principles similar to those on 
which Bermuda-type agreements have been based, would be more readily 
attainable than a Multilateral Agreement which excludes bilateral ar- 
rangements. 

9. Therefore, we would favour consideration by the Assembly of the possi- 
bility of advancing the solution of the problem of the regulation of com- 
mercial rights in international civil air traffic by means of such a Multi- 
lateral Agreement as is indicated in the preceding paragraph. To this end 
we would submit the alternative draft Articles 7, 8 and 10 attached hereto 
as a preferable basis for discussion in the Assembly. 


PROPOSED SUBSTITUTE ARTICLES 


Article 7 
(a) The right of any contracting State under this Agreement to land 
aircraft in the territory of any other contracting State for the purpose 
of putting down and taking on passengers, mail and cargo shall be given 
effect through separate arrangements to be made between the competent 
aeronautical authorities of such States concerning the routes to be flown 
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between and beyond their respective territories, and the airports of entry 
and points to be served in their respective territories. 

(b) In designating routes to be followed and airports to be used, pur- 
suant to this Agreement and to Article 68 of the Convention, the following 
principles shall be observed: 

(i) Each route shall constitute as nearly a direct course out from and 
back to the territory of the State whose nationality the aircraft 
possesses as may be consistent with the requirements of the traf- 
fic originating and terminating in such State. 

(ii) There shall be a fair and equal opportunity for the carriers of the 
respective States to operate air services on the agreed routes 
between their respective territories. 

(iii) No contracting State shall decline an exchange of routes with 
any other contracting State on any grounds other than an in- 
sufficiency of traffic to justify the proposed operations, or other- 
wise discriminate unfairly against any such State. 

(iv) No contracting State shall unfairly deny to any airline of another 
contracting State the use for non-traffic purposes of airports 
open to use by its own international airlines, or require any air- 
line of another contracting State to follow, within its territory, 
an unnecessarily circuitous route. 


Article 8 


Each party to any implementing arrangements contemplated by Article 
7 shall designate the airline or airlines which will operate the route or 
routes accorded it by such arrangements, and shall give notice of such 
designation to the other party or parties thereto. Such designations may 
be changed from time to time, and like notice shall be given upon each 


such change. 
Article 10 


(a) The services provided by any airline of a contracting State over 
any air route arranged under this Agreement shall bear a close relation- 
ship to the requirements of the public for such transport and shall have as 
their primary objective the provision at a reasonable load factor of capacity 
adequate to the current and reasonably anticipated requirements for the 
carriage of passengers, mail and cargo taken on or to be put down in the 
territory of such State. 

(b) Provision for the carriage of passengers, mail and cargo moving 
between points in the territories of other States which any such route 
touches shall be made in accordance with the general principles that capacity 
shall be related to: 

(i) Traffic requirements between the country whose nationality the 
airline possesses and the countries of destination of the traffic; 
(ii) Requirements of through airline operation for fill-up traffic; and 
(iii) Traffic requirements of the area through which the airline passes 
after taking account of other air transport services established 

by airlines of the States concerned. 

(c) For the purpose of determining where any passenger has been 
taken on and where such passenger is to be put down, within the meaning 
of this Article and of Article 7 of the Convention, stop-over or other break 
in the transportation shall be disregarded if, according to the contract made 
between the passenger and the airline, there is to be but a single transpor- 
tation. 





JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Edgar Vanneman, Jr.* 
RECENT TRENDS IN DOMESTIC AIRMAIL RATE CASES 


For the past eight years the Civil Aeronautics Board has consistently 
lowered the airmail pay of most of the domestic air carriers. However, the 
recent ten percent increase in passenger rates! and the numerous requests 
by the airlines for increases in airmail compensation indicate that an 
examination of the principles which have guided the Board in its mail rate 
decisions would be appropriate at this time in an effort to test the validity 
of these principles. 

Under Section 406(b) of the Civil Aeronautics Act of 1938, the Board 
is directed in fixing mail rates to consider, among other factors, (1) the 
adequacy of the transportation service supplied by the carrier, (2) the 
need of the carrier for mail compensation sufficient to insure the performance 
of such service, and (3) together with other income, the need for such 
compensation sufficient to enable the carrier under honest, economical and 
efficient management to continue the development of air transportation to 
the extent required for commerce, the Postal Service, and the national 
defense.? Carriers which in general have been operating at a loss in their 
non-mail services are classified as “need rate” carriers by the Board and 
receive higher mail pay than the “service rate” carriers, who theoretically 
receive merely enough mail pay to compensate them for the actual expenses 
plus a reasonable profit in carrying the mail. The service rate concept is 
somewhat comparable to the “real value of the service” doctrine in railroad 
cases, and satisfies the Constitutional guarantee of a fair profit.2 But it is 
different from that doctrine in that the air transportation industry is 
singular in that mail payments are used for the accomplishment of national 
objectives that transcend the interests of the postal service.4 Beginning 
with Eastern Air Lines in October 1942,5 twelve domestic carriers have 


*Member of the Illinois Bar; Journal Editor, Northwestern University 
Legal Publications Board. 

1Order Approving Agreement Relating to Passenger Fares, Agreement 
No. 996, CAB Order, Serial E-389 (Mar. 21, 1947). 

252 Stat. 998 (1938), 49 U.S.C. §486 (1940). 

For analyses of airline cost and financial problems, see Nicholson, Possibili- 
ties for Lower Airline Costs (1946) 11 Law and Contemp. Prob. 452; STANDARD 
& Poor’s INDUSTRY SURVEYS—AIR TRANSPORT, Vol. 115, No. 8, Sec. 1 (Jan. 8, 
1947); and What’s Wrong With the Airlines, 34 Fortune Magazine 73 (Aug. 
1946). According to the CAB press release of Feb. 27, 1947, for the first eleven 
months of 1946 the 20 domestic air carriers operated at a net loss from operations 
of $1,211,299 compared with a net profit of $37,226,656 for the same period in 
1945. For the entire year of 1946, mail ton-miles increased 73.94%, revenue miles 
increased 48.73%, and revenue passenger-miles increased 76.87% compared with 
1945. Also for the entire year of 1946, 78.74% of the 25.26 average available 
seats per mile were occupied by revenue passengers compared with 88.12% for 
19.68 seats in 1945. : \ : ’ 

The railroads have recently requested a 45% increase in mail transportation 
rates: 50 American Aviation Daily 124 (Mar. 27, 1947). 

8 See WILSON, TRAFFIC LAW AND PROCEDURE, C. 26 (1944). 

4 American Air., Mail Rates, 3 CAB 323, 335 (1942), “Section 406(b) ... 
discloses the basic differences between the dual developmental and regulatory 
objective of this Act and the regulatory objective of the ordinary statute designed 
for the control of public utility rates. This Board would not be able to approach 
soundly its rate-making function in disregard of this essential difference during 
the period the carriers are building to a position sufficient to enable them to 
accomplish their broad objectives without including payment therefore in the 


il rates.” 
mail "eastern A.L., Mail Rates, 3 CAB 733 (1942). 
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been put in the “service rate” class. The four largest of these carriers now 
have a uniform rate of 45c per mail ton-mile,* and the other eight have a 
uniform rate of 60c per mail-ton-mile or its equivalent.’ 

One of the most recent decisions illustrative of the Board’s policies is 
The National Airlines Mail Rate Case.8 In this opinion National was taken 
out of the need class and given the 60c uniform service rate. Uniformity 
in service rates is believed to be desirable by the Board because of its 
belief that fixing rates based on the costs of the average carrier will pro- 
vide additional competitive incentives for economy and efficiency between 
carriers. The Board believes that to the extent that air carriers are of 
the same size and volume of operation,® the level of operating costs should 
be about the same except in unusual cases where cost differences are 
obviously inherent in the type of character of service or in the area served. 
Thus with this uniformity policy, for the current transitional period at 
least the Board is supposedly not restricting the rate of return on the 
investment devoted to airmail to any predetermined percentage for the 
self-sufficient carriers. 


RATE OF RETURN AND THE INVESTMENT BASE 


During the war the Board announced, although did not strictly follow, 
a policy of putting the primary emphasis upon the rate of return on 
investment.1° For need rate carriers, the rate of return is calculated on 
the entire recognized investment and has varied up to about 15%. During 
the war 8% seemed to be the predominate need rate figure.11 However, 


6 These carriers are Eastern, American, United, and TWA. Eastern A.L., 
Mail Rates, 6 CAB 551 (1945); American Air., Mail Rates, 6 CAB 567 (1945); 
United A.L., Mail Rates, 6 CAB 581 (1945); and Transcontinental & W.A., 
Mail Rates, 6 CAB 594 (1945). These four separate opinions are largely identical 
in wording. 

7 The decisions for these carriers are Pennsylvania-Cent. Air., Mail Rates, 
4 CAB 22 (1942); Chicago and Sou. A.L., Mail Rates, 4 CAB 419 and 4 CAB 
529 (1943); Western A.L., Mail Rates, 4 CAB 441 (1948); Hawaiian A.L., 
Mail Rates, 4 CAB 463 (1943); Delta Air., Mail Rates, 4 CAB 501 (19438); 
Northwest Air., Mail Rates, 4 CAB 515 (1948); Braniff Air., Mail Rates, 4 CAB 
588 (1944); and National Air., Mail Rates, CAB (Docket 824, Sept. 19, 
1946). Some of the rates are 0.3 mil per mail pound-mile, which is equivalent to 
60c per mail ton-mile. 

Domestic carriers in the need rate class are Caribbean-Atlantic, Colonial, 
Continental, Inland, Mid-Continent and Northeast. All local and feeder lines 
have need rates. 

8 National Air., Mail Rates, CAB (Docket 824, Sept. 19, 1946). 

9 Actually for the four largest carriers, the total revenue passenger miles 
in thousands for 1946 varied as follows: American—1,307,909, United—1,067,938, 
Eastern—8038,026, TWA—744,291. For the eight “medium sized” carriers this 
figure in thousands was: Northwest—378,440, PCA—373,331, Braniff—212,922, 
Delta—209,5838, Western—191,660, National—173,175, Chicago & Sou.—137,844, 
and Hawaiian—35,001. For other domestic carriers, this figure was: Northeast— 
83,849, Continental—75,623, Mid-Continent—75,570, Colonial—45,593, Inland— 
22,362, Pioneer—5,902, Caribbean Atl.—3,029. See the conclusion, infra, for 
further discussion of uniformity. 

Another possible reason for uniformity of rates is the theory that for equal 
services the carriers should get equal pay. 

10 Pan Am.-Grace Air., Mail Rates, 3 CAB 550, 590 (1942), “We conclude 
that during the war, and solely because of the conditions that war creates, the 
rate of return upon investment, which has heretofore been only one of a number 
of elements taken into account in determining the net operating income that it 
has seemed reasonable to anticipate in the setting of a mail rate for the individ- 
ual carriers, should now become the primary and controlling element in that 
determination.” And see, SPENCER, AIR MAIL PAYMENTS AND THE GOVERNMENT, 
— et seq. (Brookings Institution, 1941) for an analysis of this problem before 

e war. 

11 National Air., Mail Rates, 4 CAB 567, 570 (1944), “In accordance with 
our decision in previous cases involving domestic carriers which were in need 
of amounts in their mail rates to cover deficiencies in non-mail revenues, we will 
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for service rate carriers the situation is more complex. In most of the 
cases a rate of return on the total recognized investment is indicated, 
although in some opinions the Board simply stated the anticipated amount 
of profit but not the percentage of return.!2 In the recent National Airlines 
Case, the Board holds that the average return of 14.53% on the recognized 
investment was a fair and-reasonable return for the period ending Sep- 
tember 30, 1946, and that about 10% was sufficient for the future period. 
Beginning with the first service rate opinion,!? Mr. Branch of the CAB 
has dissented or specially concurred in practically all such cases because 
of his belief that the rate of return for service rate carriers should be 
limited to 10%.1* The majority of the Board, however, recognized that 
the carriers would be subject to severe financial demands at the close of 
the war,!® and actually often allowed returns on total investment of around 
20% and over. That this policy was justified is evidenced by the present 
poor financial status of the airlines despite such war time returns. 


The determination of the rate base or average investment has been 
made clearer by the Board’s decisions in the past few years.1* During the 
war several special problems arose in connection with army contract 
operations. The Board held that fixed assets and working capital allocated 
for such activities would not be included in the recognized investment.!7 
On the sale of equipment to the Government, profit on involuntary sales 
was not considered by the Board but profit on voluntary sales was allowed 





make provision in the rate of earnings sufficient to yield a return of 8% after 
federal income taxes on the recognized investment in scheduled air transport 
operations.” Accord: National Air., Mail Rates—Route No. 27, 83 CAB 631 
(1942) and 4 CAB 181 (1943); Pennsylvania-Cent. Air., Mail Rates, 4 CAB 
22 (1942); All American Aviation, Mail Rates—Route No. 49, 4 CAB 354 
(1943) ; Continental A.L., Mail Rates, 6 CAB 97 (1944) (“An 8% return on 
recognized investment will provide earnings sufficient to insure its credit and to 
keep it in a position to attract additional capital.”). And see note 64, infra. 

12 F.g., Northwest Air., Mail Rates, 4 CAB 515 (1948) and Pennsylvania- 
Cent. Air., Mail Rates, 4 CAB 22 (1942). 

13 See note 5, supra. 

14 Mr. Branch suggested that a limit of 15% on the recognized investment 
be established, but that with the usual fluctuations and errors this would amount 
to about 10%. Pennsylvania-Cent. Air., Mail Rates, 4 CAB 22 (1942). For 
other dissents of Mr. Branch see Northwest Air., Mail Rates, 4 CAB 515 (1943); 
Delta Air., Mail Rates, 4 CAB 501 (1948); Hawaiian Air., Mail Rates, 4 CAB 
463 (1943); Western A.L., Mail Rates, 4 CAB 441 (1948); Transcontinental & 
W.A., Mail Rates, 4 CAB 189 (1943); United A.L., Mail Rates, 4 CAB 128 
(1943); American Air., Mail Rates, 3 CAB 770 (1942); Eastern Air., Mail 
Rates, 3 CAB 733 (1942). Mr. Branch excluded the Excess Profits Tax from 
his calculations. 

15“The present respondent shares with all other carriers a need for earn- 
ings sufficient to insure its credit, and to keep it in a position to attract capital 
readily, when it again becomes possible to secure new equipment and enlarge 
the existing operations or inaugurate new ones.” Pan Am.-Grace Air., Mail Rates, 
3 CAB 550, 590 (1942). Accord: Pan Am. Air., Latin American Mail Rates, 
3 CAB 657, 669 (1942). Mr. Pogue agreed with the majority in these cases 
but requested that Congress give the CAB power to require the carriers to 
set up these extra funds in special reserves. American Air., Mail Rates, 3 CAB 
$23, 362-368 (1942). This power would be an excellent improvement in the 
Civil Aeronautics Act. ; 

16 For a discussion of this problem before the war, see SPENCER, op. cit. supra, 
note 10, at 267 et seq., “. . . although the CAA and CAB have not definitely 
said in so many words that a rate base was and is employed, they have made 
use of a rate base, and that base up to now has been made up of: (1) original 
cost of real property and equipment less accrued depreciation for over or under 
depreciation; (2) an allowance for working capital, the method for computing 
which seems to have been subject to considerable variation; and (3) an allowance, 
to be eventually amortized, for development expenses upon proof that such 
expenses were actually incurred.” 

17 Colonial A.L., Mail Rates, CAB ——, (Docket 842, Oct. 17, 1946) ; 
Pennsylvania-Cent. Air., Mail Rates, 4 CAB 22 (1942). 
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in the recognized investment for rate-making purposes.1® Advances by the 
Government on war contracts!® and reserves for war contract disallow- 
ance2° were also excluded. The Board reaffirmed the principle that the 
original cost of equipment would be used rather than reproduction cost.?! 
Working capital equivalent to three months’ operating expenses exclusive 
of depreciation now seems to be all that is allowed, although as indicated 
in The National Airlines Case,22 money needed for the replacement of 
aircraft will not be eliminated and in special cases other concessions are 
made. The Board has been rather liberal in following its rule that assets 
not required or essential to the air transport operations of the carrier 
will not be considered in the recognized investment. In individual cases, 
however, the Board has excluded under this policy stock of another airline,?* 
stock of affiliated companies,24 an amount representing the purchase price 
of an airmail contract,25 goodwill,2® and an airport food service.27 In 
The National Airlines Case, non-operating property and equipment, and 
stock discount and expense were eliminated from the recognized used and 
useful investment on this reasoning.?§ 


EXPENSE ITEMS 

Also excluded in the principal case was a sum representing extension 
and development projects, which the Board held not reasonable because of 
insufficient showing by National that these projects were of benefit to 
air transport operations. The allowance of developmental and other ex- 
penses has proved to be one of the major problems in determining invest- 
ments as related to airmail compensation. Actually there are two categories 
of developmental costs: experimental expenses and costs incurred in the 
development of new routes, and expenses involved in re-training personnel 
and changing facilities and equipment.2® The former are simply a question 

18 Transcontinental & W.A., Mail Rates, 4 CAB 189 (1943); Colonial Air., 





Mail Rates, 4 CAB 71 (1942) ; Pennsylvania-Cent. Air., Mail Rates, 4 CAB 
22 (1942). In addition, taxes on such involuntary sales are not included in 
expenses by the Board. United A.L., ay ee 4 CAB 128 (1948). 


19 Colonial A.L., Mail Rates, 

20 American Overseas A.L., Mail Rates, C.A 
July 15, 1946). 

21 American Air., Mail Rates, 3 C.A.B. 770, 788-789 (1942). 

22 Supra, note 8, at 31 6 ang; opinion). Accord: Pan Am. Air., 
Transatlantic Services, A.B. (Docket 1706, July 15, 1946); National 
Air., Mail Rates, 4 C.A.B. 567 (1944) ; Chicago and Sou. A.L., Mail Rates, 4 C.A.B. 
529 (1943); Continental A.L., Mail ’ Rates, 6 C.A.B. 97 (1944) ; and American 
Air., Mail Rates, 8 C.A.B. 770, 787 (1942) “Working capital is necessary to 
provide a carrier with liquid assets with which to meet expenses incident to its 
operations. Since current depreciation does not require any expenditures, it 
would be improper to include depreciation as a basis for computing working 
capital.” But this case is contra in that it. allowed excess working capital to 
remain in the investment base as it was “obtained in the exercise of proper 
managerial discretion and ... will be needed in the future for the purpose of 
expansion.” 

It should be noted that the Board recognizes that it is not feasible to follow 
strictly this three months’ requirement. 

23 Colonial Air., Mail Rates, 4 C.A.B. 71 (1942). 

24 Transcontinental & W.A., Mail Rates, 4 C.A.B. 139 (1948). 

25 Northwest Air., Mail Rates, 4 C.A.B. 515 (1943). 

26 Pan Am.-Grace Air., Mail Rates, 3 C.A.B. 550 (1942). 

27 American Air., Mail Rates, 3 C.A.B. 770 (1942). 

28 Supra, note 8, Appendix No. 2. 

29 Pan Am. Air., Transatlantic Rates, 1 C.A.A. 220 (1939). After a lengthy 
analysis of developmental costs, the Board stated in this case that while such 
costs should be amortized, it would not be required until Pan American had 
begun flying the route and experience was gained which would enable a deter- 
mination of the proper amortization. Also see Chicago and Sou. A.L., Mail 
Rates, 3 C.A.B. 161 (1941); Delta Air., Mail Rates, 3 C.A.B. 261 (1942); ” Penn- 
sylvania-Cent. Air., Mail Rates, 4 C.A. ’B. 22 (1942); Transcontinental & W.A., 
Mail Rates, 4 C.A. B. 189 (1943) ; National Air., Mail Rates, 4 C.A.B. 567 (1944). 


(Docket 842, Oct. 17, 1946). 
.B. — (Docket 1666, 
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of proof and are usually allowed if satisfactorily explained. But the Board 
has always insisted on the amortization of the latter expenses. The recent 
National Airlines Case®® extends this approach to the transitional expenses 
as well and goes even further to blame much of airline losses since the 
war on such pre-operating expenses.*! Inasmuch as such expenses are not 
relatively large and a number of carriers do amortize them, the Board’s 
statement seems to be a somewhat superficial analysis of current difficulties. 
Certainly the Board would not even consider raising mail compensation if 
the present financial status of many carriers was simply due to develop- 
mental costs. Nor did the Board consider the argument that air transpor- 
tation is still in the developmental stage; that new aircraft are constantly 
being developed; and that from a financial standpoint the expense of such 
constant change should perhaps be paid during the period it is incurred. 

As to other expense items, the Board as a general principle excludes for 
rate making purposes any costs which are excessive as compared to similar 
airlines.22, While costs are usually compared simply on a per plane mile 
basis, the Board also determines whether the particular type of expense 
is proportionately out of line to total expenses.33 Among the expenses 
considered in individual cases to be excessive or not allowable at all by 
the Board have been food,?4 travel,35 stewardess salaries,3° traffic and 
advertising,?7 insurance,?® charitable contributions,®® maintenance,*? legal 





80 Supra note 8 at 10 et seg. (mimeographed opinion). 

81“During recent months practically all the carriers receiving either of the 
service rates have reported losses, some of substantial amount and over an 
extended period. ... In large part the reported losses appear to be the result 
of large non-recurring costs incurred in extensive preparations for the inaugu- 
ration of new services, often with larger and more modern equipment, and the 
consequent cost of retraining old personnel, and extensive expansion and revamp- 
ing of ground facilities.” Id. at 35. And see id. at 13, “During recent months, 
this practice in the industry has been reflected by the reporting of substantial 
net losses by most carriers.” Also see id. at 14, “There is little doubt that the 
costs which occasion the current losses are costs in large part attributable to 
activities related to anticipated expansion of operations and to conversion to 
new types of equipment.” The Board does not specifically indicate the period 
over which such expenses should be amortized. 

It is probably true that many carriers commingled most of their transitional 
expenses with current expenses rather than capitalizing them. What seems to 
be most significant is that losses are continuing while extraordinary expenses 
for transition purposes usually have only a temporary effect on operating ex- 
penses and are absorbed when traffic catches up. 

82 The Board analyzes such costs on a per plane mile basis to enable such 
comparisons. When relating costs and economies of different aircraft, the Board 
uses a per seat mile basis. See supra note 8 at 24-25 (mimeographed opinion). 
The recent mail rate show cause order for Chicago and Southern’s Routes 8 and 
53 is a current example of alleged “unreasonably high costs” in comparison with 
similar carriers. 

83 F..9., Chicago and Sou. A.L., Mail Rates—Routes Nos. 8 and 58, 3 C.A.B. 
161, 179 (1941) (“The total compensation paid to the carrier’s general officers 
is in excess of that paid by carriers with comparable mileage and operating 
conditions. Unless, however, the relationship of general and administrative ex- 
penses to total expenses appears distinctly out of line with that in the industry 
as a whole, this question would appear to be one for managerial discretion rather 
than approval or disapproval by us’). 

a _ Air., Mail Rates, 4 C.A.B. 71 (1942). 


86 Mid-Cont. Air., Mail Rates—Routes Nos. 26 and 48, 3 C.A.B. 464 (1942) 
(For a heavy need carrier, stewardesses are an unnecessary expense and luxury). 

87 Continental A.L., Mail Rates—Routes Nos. 29 and 48, 3 C.A.B. 395 (1942) 
(20% of the non-mail revenues represents a fair and reasonable figure for traffic 
and advertising costs). 

388 Pan Am.-Grace, Mail Rates, 3 C.A.B. 550 (1948). 

89 Delta Air., Mail Rates, 4 C.A.B. 501 (1942). 

40 American Overseas Air., Mail Rates, —— C.A.B. —— (Docket 1666, July 
15, 1946). 
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fees,41 engine overhaul reserves,*2 and such general accounts as indirect 
flying expenses,*? ground expenses,** and general and administrative costs.*5 
The Board also has consistently regulated the depreciation allowed on the 
different types of aircraft. Since the Air Mail Act of 1934, the government 
in determining mail compensation has been able to limit salary expenses 
of air carriers. However, only on a few occasions has the Board applied 
its policy of not allowing executive salaries to be much higher than those 
for other air carriers of comparable mileage and operating conditions.*® 
In view of the airlines’ reputation for relatively low wages,*7 it may be 
readily seen that a better comparison would be with salaries of comparable 
utilities rather than with other air carriers. The Board also has refused 
to allow for expenses due to keeping an excessive number of employees 
even if these employees are believed necessary by the company because 
of personnel turnove:.48 

From the very first decisions of the war, the Board because of war period 
earnings was remarkably optimistic about the question of cost trends. In 
March 1942, the Board allowed for a general increase of only 2% in all 
costs except depreciation of flying equipment, although Mr. Pogue in a 
concurring opinion thought the figure should be at least 5%.4® Later the 
Board declared that the greatly expanded volume of operations would 
substantially offset the influence of increased base costs.5° In new route 
cases, diversion of revenue due to the new certificates was allowed partly 
because the Board believed that expanded business after the war would 
more than compensate for such losses.51 And the Board even announced a 
policy of making no allowance for general price increases in the future 
inasmuch as the Government had adopted a price control policy, leaving 
any such increases which were later actually experienced to be reconsidered 
in later hearings.52 The more recent expressions of the Board, as in 
The National Airlines Case, are to the effect that the use of new equipment 
and more efficient utilization of personnel made possible by the end of 
the war will result in operating economies which “should overcome in large 
part or in whole the current trend toward higher costs as a result of 
general price and wage increases.”53 


41 National Air., Mail Rates, C.A.B. —— (Docket 824, Sept. 19, 1946). 

42 Pan Am. Air., Transatlantic Services, Mail Rates, A.B 
(Docket 1706, July 15, 1946). 

43 Mid-Cont. Air., Mail Rates—Routes No. 26 and 48, 3 C.A.B. 464 (1942). 

44 Pan Am. Air., Latin American Mail Rates, 3 C.A.B. 657 (1942). 

45 Supra note 43. 

48 National Air., Mail Rates, 4 C.A.B. 567 (1944); Chicago and Sou. A.L., 
supra note 338. The discretionary policy followed in the latter case does not 
appear to have been followed in subsequent opinions. 

47 Fortune magazine, supra note 2 (Airlines have been able to secure com- 
petent personnel in the past at low wage scales largely because of the alleged 
glamor of the industry, but are having a much more difficult time in the post-war 
labor market). 

48 Northwest Air., Mail Rates, 4 C.A.B. 567 (1944); Delta Air., Mail Rates, 
4 C.A.B. 501 (19438). 

49 American Air., Mail Rates, 3 C.A.B. 328, 355, 360 (1942). 

50 Pan Am.-Grace Air., Mail Rates, 3 C.A.B. 550, 586 (1942). But see in 
the same opinion at 564 this contrary philosophy, “To reduce the financial re- 
sources of a carrier under such circumstances and at a time when costs are 
rising and commercial revenues are unpredictable would clearly lack that justifi- 
cation which should accompany a policy vitally affecting air transportation.” 

American Air. et al., East-West California, 4 C.A.B. 278 (1948); Eastern 
A.L. et al., Washington Service, 4 C.A.B. 825 (1948). 

52 Fastern A.L., Mail Rates, 3 C.A.B. 733 (1942). 

53 Supra note 8 at 33-34 (mimeographed opinion). And see Transcontinental 
& W.A., Transatlantic Services, Temporary Mail Rate, —— C.A.B. (Docket 
842, Oct. 17, 1946) (Although the carrier has reported operating losses, this 
result appears to reflect increased costs incurred in preparation for inauguration 
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HONEST, ECONOMICAL AND EFFICIENT MANAGEMENT 


The problem of wages and other costs is closely tied up with the Civil 
Aeronautics Act requirement of honest, economical and efficient manage- 
ment. Whether losses suffered by TWA during the recent pilots’ strike, 
for example, should be considered by the Board as a reflection on manage- 
ment would appear to be extremely doubtful. In the recent National Airlines 
Case, losses suffered by the company because of a series of accidents were 
eliminated from consideration because of this requirement, the Board 
stating that the curtailment of service was due to the carrier’s failure to 
maintain CAA operating standards.54 Comparatively high costs are usu- 
ally considered by the Board to result from uneconomical management.55 
With the current change by practically all airlines to new types of equip- 
ment, it is important to note that the Board considers as uneconomical 
management expenses those costs which result from the use of larger 
aircraft than the load factors require.56 Another management policy criti- 
cized has been inventory obsolescence expense.5? The Board also has refused 
to take into consideration non-mail schedules unless required in the public 
interest,5° and this policy will undoubtedly become increasingly important 
now that the Post Office Department has many more schedules and routes 
from which to choose. Under the policy provisions of Section 2 of the Civil 
Aeronautics Act, the Board is directed to interpret the public interest as 
the concern of the nation as a whole in an economically sound, efficient, 
and reasonably competitive air transportation system properly adapted to 
the present and future needs of foreign and domestic commerce, of the 
Postal Service, and of the national defense.5® Losses of traffic and the 
downward trend of other non-mail revenue are regarded by the Board as 
important measures of the efficiency of management.® In addition, the 
Board has discounted an abnormally low performance factor during the 
winter as inefficient management.*! In view of the great importance of 
safety requirements, such a policy would seem to be of questionable value. 





of services on the new routes rather than an adverse change of trend in 
operations). 

54 Supra note 8 at 12-13 (mimeographed opinion). ; 

55“In past mail rate proceedings, when it has appeared to us that the air 
carrier’s anticipated expenses represented extravagance or poor managerial effi- 
ciency, we have scaled the estimates down to the level it has appeared to us 
to be a reasonable one under the Civil Aeronautics Act’s standards of ‘honest, 
economical and efficient management.’ ” Eastern A.L., Mail Rates, 3 C.A.B. 733, 
759 (1942). 

56 “Except where requirements of safety are involved, the use of larger 
equipment than the traffic volume appears to require can only be justified by the 
anticipation that the larger equipment will attract increased gross revenues at 
least equal to the gross cost increase involved, and that increase in size of 
equipment should improve the economic position of the carrier and not result 
in increased net burden to the Government... .” Chicago and Sou. A.L., Mail 
Rates—Routes Nos. 8 and 58, 8 C.A.B. 161, 169 (1941). Accord: Mid-Cont. Air, 
Mail Rates—Route No. 48, 2 C.A.B. 392 (1940); Delta Air., Mail Rates, 3 C.A.B. 
261 (1942); Pennsylvania-Cent. Air., 4 C.A.B. 22 (1942). 

57 “We believe that reasonably prudent management and foresight will enable 
the carrier to anticipate in very large degree the time when its stocks are main- 
tained, will be replaced, and to reduce the amount of such stocks by use thereof 
accordingly. Therefore we believe the present reserve to be adequate, and no 
allowance for obsolescence of materials and supplies is included in the forecast.” 
American Air., Mail Rates, 3 C.A.B. 770 (1942). 

58 Pennsylvania-Cent. Air., Mail Rates, 4 C.A.B. 22 (1942); Colonial Air., 
Mail Rates, 4 C.A.B. 71 (1942) ; Mid-Cont. Air., Mail Rates—Routes Nos. 26 and 
48, 3 C.A.B. 464, 468 (1942); Chicago and Sou. A.L., Mail Rates—Routes Nos. 
8 and 58, 3 C.A.B. 161 (1941). 

5952 Stat. 980 (1938), 49 U.S.C. §402 (1940). 

60 Inland A.L., Mail Rates—Routes Nos. 28 and 35, 3 C.A.B. 491, 498, (1942). 

61 Western A.L., Mail Rates, 4 C.A.B. 441, 446 (1948). (Performance factor 
means the percent of scheduled miles actually fulfilled.) 
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Operating a cafeteria at a loss has been held beyond the bounds of mana- 
gerial discretion.®2 

The lack of authority in the Civil Aeronautics Act to regulate the finan- 
cial structure of carriers has prevented the Board from taking any direct 
action on this important management problem.*? But it is submitted that 
under the requirement of honest, economical and efficient management, the 
Board could in some instances discourage financing by bonds and deben- 
tures rather than common stock, which has contributed to the poor financial 
picture of several air carriers, by not allowing interest payments to be 
considered as a necessary expense, or the Board could also use the rate of 
return to influence the mode of capitalization, as suggested by Mr. Pogue. 
The Board’s policy toward enabling carrier management to secure funds 
for new equipment and expansion is now clear. It has consistently been 
held that while the rate of return does not have to be sufficient to enable 
such development from the funds of the carrier, it does have to be enough 
to attract private capital.6¢ The fact that airline stocks have fared worse 


62“While the operation of a cafeteria is certainly within the bounds of 
managerial discretion, the record is not convincing that operation of the cafe- 
teria at a loss to the carrier is essential to the air carrier operations. Accord- 
ingly, we will give no consideration to the estimated loss.” Chicago and Sou. A.L., 
Mail Rates—Routes Nos. 8 and 58, 8 C.A.B. 161, 181 (1941). 

63 However, in a concurring opinion in American Air., Mail Rates, 3 C.A.B. 
3238, 361 (1942), Mr. Pogue stated, “I think that the Board should take the 
position that it will, as a matter of general policy in fixing rates, take reasonable 
steps to encourage the preservation of simple common stock capital structures 
as far as possible. It is common knowledge that some public utility enterprises 
have in the past developed involved capital structures complicated with bonds, 
debentures, convertible debentures, preferred stock, and various other securities 
ranking prior to the equity stockholders who bear the fundamental risks of the 
business. This pyramiding of capital structures is admittedly undesirable where 
some simpler form of financing is feasible. . . . It seems self-evident that this 
practice should be discouraged. . . . Certainly any trend toward involved capital 
structures is a trend away from sound economic conditions in the industry.” 
Mr. Pogue believed that American’s rate of return upon investment should be 
lower because of its cumulative preferred stock. 

64 American Air., Mail Rates, 3 C.A.B. 328, 338, 338-339 (1942): “These 
developments will involve capital requirements of great magnitude, which in all 
likelihood will have to be met with great rapidity. They cannot be satisfactorily 
met unless those who supply the necessary funds are convinced that the enter- 
prise will have a fair opportunity to secure earnings commensurate with the 
risk of the undertaking. The final measure of that risk will be determined by a 
number of factors, not least of which will be the economic results of the present 
enone policy now developing in the administration of the Civil Aeronautics 

c 





“While the Act requires us to take into consideration the encouragement and 
development of an air transportation system properly adapted to fulfill the 
stated purposes of the Act, we are unable to find any intent on the part of 
Congress to provide, in the airmail rates, capital for the carrier expansion in 
addition to compensation sufficient to enable the carrier to fulfill the purposes 
of the Civil Aeronautics Act. The purpose of the Act is not to provide capital 
as such, but to provide a profit sufficient to enable the carrier, among other things, 
to obtain from private investors the capital it needs.” But see the opinion of 
Mr. Pogue at 363, “To say that rate-making procedures under the Act are 
always available to meet any new needs of the air carrier is to ignore the 
admitted impossibility of deciding rate cases fast enough to keep current with 
changing conditions. All Governmental experience rises to testify eloquently to 
the lag between the impact of events and the rectification of rates through the 
regulatory process.” 

And see Delta Air., Mail Rates, 4 C.A.B. 501 (1948) (C.A.B. does not have 
to furnish funds for capital purposes beyond those provided incidentally to the 
fixing of a rate of return sufficient to attract private capital. Planes embodying 
substantial improvements are not merely replacements, and the C.A.B. does not 
have to provide a return which will enable the purchase of such aircraft out of 
earnings by substantial cash payments to banking affiliations). Also see Chicago 
and Sou. A.L., Mail Rates, 4 C.A.B. 419 (1942) and Braniff Air., Mail Rates, 
4C.A.B. 588 (1948). 
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in recent months than the average securities seems to be some evidence 
that this policy has not been entirely successful, although the decline is 
also due to the fact that investors had been unduly optimistic and had but 
recently realized this. 

CONCLUSION 


A review of these principles and rules which apparently guide the Board 
in its mail rate decisions makes it evident why the CAB could now raise 
rates without avowedly changing any of its stated policies. As once stated 
by Mr. Branch, “Every reason that has been advanced in its justification 
and all the considerations and factors which have been brought to bear 
just as reasonably could lead to and justify a mail rate which on the one 
hand would be much lower than 0.3 mil or on the other hand substantially 
higher than 0.3 mil.”65 The uniform service rate concept is theoretically 
based on assigning a median rate to a group of operationally similar air 
carriers. But it can hardly be contended that this theory has been carried 
out in practice in actually determining a median. The Board doesn’t even 
make a pretense of doing so. Similarly the Board has definitely not made 
a comprehensive effort to group the air carriers.** For the 45c uniform 
rate group, the Board simply came to the conclusion that the cost and 
operating patterns of the four largest carriers showed somewhat the same 
trends, and that the range between the high carrier and low carrier in unit 
revenue ton-mile costs decreased from 15.77c for 1941 to 3.99c for the year 
ended May 31, 1945.67 Not even this much was considered in determining 
the 60c uniform service rate. No effort was made to compare profit and 
route positions or traffic potentials of these four carriers, nor did the Board 
attempt to indicate whether the trends for these carriers differed from 
the trends of most of the industry. 

In view of this uniform service rate policy, the long rigmarole the 
Board goes through is little more than window dressing, and if the carrier 
is making a profit or the Board thinks it should be making a profit, the 
chances are excellent that the carrier will be given the current uniform 
rate. Of course, in some opinions the Board has not gone through the 
entire process but has simply and directly stated that a uniform rate has 
been decided on and will be given.*8 While such opinions might be classified 
as arbitrary, it is extremely doubtful that they would be overturned judi- 
cially for that reason. The chief virtue of uniformity is its simplicity, but 
it is doubtful whether uniformity actually does provide any sort of com- 
petitive incentive for air carriers. It will be interesting to see how close 
the Board will stick to its uniformity policy when it decides some of the 
airmail rate increase cases now pending before it. 

On the other hand, the practice occasionally followed in granting tem- 
porary mail rates, wherein the actual rate allowed will be decreased if the 
carrier makes more than a modest profit, or raised if less, obviously dis- 
courages efficiency incentives. The proposal for recapture mail payments 
is equally bad from an efficiency incentive standpoint, although it might 
have some value in emergency situations as a temporary administrative 
expedient. This proposal would require the carrier to return all profits on 
mail operations over a certain percentage. 

Actually the Board to date has made no comprehensive cost studies, 
probably because it lacks the personnel and data to do so. The present 
investigations of the Board into the financial, route and operating condi- 

85 American Air., Mail Rates, 3 C.A.B. 770, 795 (1942). 

66 Under Sec. 406 (a) (2) of the Civil Aeronautics Act, the Board is directed 
to prescribe the methods “for ascertaining such rates of compensation for each 
air carrier or class of air carrier.” 52 Stat. 998 (1988), 49 U.S.C. §486 (1940). 

87 Supra note 6. And see supra note 9. 

68 Supra note 6. 
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tions of Colonial, Northeast, and Chicago and Southern in order to deter- 
mine ways and means of reducing need payments is an important step 
in the right direction.*® But the Board has indicated at times that it is 
capable of examining every feature of the carrier’s operations and strictly 
applying the rule of honest, economical and efficient management. The 
enforcement of this rule seems to be a sufficient safeguard against any 
laxities on the part of the carriers. 

Finally, it must be pointed out that the correlation of mail rate policies 
with passenger and express rate policies is essential in these determinations. 
It is obviously not possible to determine adequately whether mail com- 
pensation should be increased into possibly subsidy proportions without 
at the same time examining whether the public should more directly bear 
the load of increased costs in the form of higher passenger fares, and 
whether increased passenger fares would retard the development of the 
air transportation system envisioned by the Civil Aeronautics Act of 1938.7° 
Although the Board has not enunciated its considerations of this problem, 
the establishment of the 45c uniform service rate for mail on a somewhat 
similar basis as the tariff rates, and the scope of the opinion in the recent 
passenger fare increase order™! indicates that the Board is giving increasing 


consideration to such correlations. 
E. V., JR. 


69 Northeast Air., Order Instituting Investigation, Docket 2853, Serial E-375 
(Mar. 18, 1947); Colonial Air., Order Instituting Investigation, Docket 2852, 
Serial E-873 (Mar. 18, 1947); and Chicago and Southern, Order Instituting In- 
vestigation, Docket 2862, Serial E-401 (Mar. 24, 1947). The Board has also just re- 
cently authorized a somewhat similar investigation of PCA. Pennsylvania-Cent. 
Air., Order Instituting Investigation, Docket 2883, Serial E-487 (April 7, 1947). 

In addition the bill introduced by Rep. Boykin on April 17, H.R. 3096, 80th 
Cong., 1st Sess. (1947), would seem to provide more accurate data in direct- 
ing the General Accounting Office to make a periodical audit of accounts of car- 
riers receiving a mail rate in excess of 50c per ton mile in order to determine 
whether such carriers are providing the quality of service and efficient and eco- 
nomical management required by Sec. 406(b) of the Civil Aeronautics Act. se 

70 Sec. 1002e, 52 Stat. 1019 (1938), 49 U.S.C. §642 (1940): “In exercising 
and performing its powers and duties with respect to the determination of rates 
for the carriage of persons or property, the Board shall take into consideration, 
among other factors—(1) The effect of such rates upon the movement of traffic; 
(2) The need in the public interest of adequate and efficient transportation of 
persons and property by air carriers at the lowest cost consistent with the 
furnishing of such service; (3) Such standards respecting the character and 
quality of service to be rendered by air carriers as may be prescribed by or 
pursuant to law; (4) The inherent advantages of transportation by aircraft; 
and (5) The need of each air carrier for revenue sufficient to enable such air 
carrier, under honest, economical, and efficient management, to provide adequate 
and efficient air carrier service.” For a discussion of the regulation of air tariff 
rates, see Burt and Highsaw, Regulation of Rates in Air Transportation, (1946) 
7 La. L. Rev. 1, 7 et seq. 

71“On the basis of present operating results, an increase in the rates, fares 
and charges for the transportation of passengers as proposed . .. appears 
reasonably likely to bring about a more nearly normal relationship between 
non-mail expenses and non-mail revenues and between mail and non-mail net 
revenues.” Note 1 supra at 4 (mimeographed opinion). This order applies to 
American, Braniff, Chicago and Southern, Colonial, Continental, Delta, Eastern, 
—. Mid-Continent, National, Northeast, Northwest, PCA, TWA, United 
an estern. 








BOOK REVIEWS 


THE SOCIAL EFFECTS OF AVIATION, by William Fielding Ogburn. 
(Boston: Houghton Mifflin Co. 1946. pp. iv, 755. $5.00.) 


In this study Professor Ogburn attempts “to foresee the changes that 
are coming because of aviation.” He suggests that the book, “though viewed 
as a contribution to social science, should be of value to all who look ahead 
and want to know how their lives, their businesses, their institutions, and 
their plans will be affected by this great new transportation invention.” 

The book is divided into three divisions. Part I provides a general back- 
ground. The author discusses the social effects of the automobile, and 
reviews the development of airplanes and the growth of the air transport 
industry in the United States. To clarify the procedure in later sections, a 
chapter is presented on the methodology and limitations of forecasting in 
the field of social sciences. This is followed by a consideration of the special 
problems in predicting the social effects of inventions. 

Part II is a study of various aspects of air transportation. Chapters are 
presented on aircraft, transportation of passengers, mail and goods, airports, 
feeder lines, private flying, air routes, and international travel. Recent trends 
are analyzed and a forecast is presented in each of these chapters. 

Following these predictions, Part III considers the effects of air trans- 
portation on our daily life, our customs, and interests. The inquiry con- 
cludes with an excellent bibliography and index. 

According to Dr. Ogburn, the influence of aviation will be felt materially 
in education, government, public administration, international relations, 
recreation, religion, medicine, marketing, mining, real estate, agriculture, 
forestry, newspapers, stock raising, the configuration of cities, and the 
competitive railroad and ocean shipping industries. It will probably have 
little influence on population, crime, and manufacturing. 

This book will be particularly helpful to people who are interested in a 
source which provides a broad perspective of probable developments in air 
transportation, and of the influence which the industry is likely to exert 
on various social and economic groups. Good use has been made of material 
previously published, and the results of original research also are presented, 
as in the chapter on newspapers. Recent traffic data indicate that the traffic 
forecasts were conservative. 

The author has done a commendable job on the task set for himself. 

H.W.T. 





THE BUSINESS LAW OF AVIATION, by Gerald O. Dykstra and Lillian 

G. Dykstra. (New York: McGraw-Hill Book Company, Inc., 1946, pp. 523. . 

$5.00.) 

This book, containing text material and court decisions, is designed to 
present the legal background of problems arising in aviation law. The 
authors have limited the selection of cases to those indicating the trends 
which various jurisdictions may be expected to follow in the future, and 
which may affect the average citizen in his dealings with any aspect of 
aviation. 

This study has been divided into the following sections: Part I, Introduc- 
tion, scope, and definitions; Part II, Jurisdiction and Regulation, covering 
Federal, State. and municipal control, including eminent domain; Part III, 
Major Torts, dealing with trespass, nuisance, and negligence; Part IV, 
Common Carriers; Part V, Insurance and Workmen’s Compensation; Part 
VI, Contractual Relationships, including contracts and bailments; Part VI, 
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Penalties and Crimes; and Part VIII, International Aspects, covering the 
Warsaw, Rome and Brussels Conventions. 

The purpose of the book is “to present a convenient compilation of the 
leading court decisions which have involved some aspect of aviation and to 
call attention to the Federal and State statutes which govern this field of 
business. The analyses and discussions of the Federal and State aeronautical 
statutes and court decisions are written in simple, concise language which 
the student and layman can easily understand. Special attention is given 
to recent advances in the field and an entire chapter has been devoted to the 
international aspects as involved in the CITEJA Conventions.” Consistent 
with their purpose, the authors have filled a genuine need by providing a 
book which is readily adaptable as a text for an introductory course in 
aviation law. Their book is fairly broad in scope, presents the fundamental 
problems arising in the field, and includes, at the end of each chapter, 
ample material for class-room discussion and examination in the form of 
questions drawn from the facts of reported cases. 


Other books on aviation law, such as those written by Fixel and Hotchkiss, 
refer to cases only in footnotes to give authority for statements of legal 
principles made in the text. On the other hand, most legal text books, de- 
signed for students of law, present the material as cases, or case studies. The 
Dykstras, however, have combined text material with reported cases, and 
by so doing have somewhat lessened the value inherent in either method of 
presentation. 

The layman who is engaged in some phase of the aviation industry, 
upon reading a law case is likely to become confused or disinterested to the 
point that he does not recognize the legal principles set forth. If he does 
find a statement of facts similar to his own, he must still seek legal advice 
for the full ramification and meaning of the law as it applies to his situation. 
By presenting and then discussing cases, the authors have endeavored to 
clarify the resulting principles of law so that they may be better understood 
by the average citizen. Whether or not the layman can, in many instances, 
find the solution to his individual problem with the aid of this text alone 
remains to be seen. 

While this book can be used to advantage by students, it is not sufficiently 
thorough to be used as a reference book or text by the members of the legal 
profession. It does not contain a really exhaustive study of the many problems 
of air law, nor have the authors cited any of the documentary material and 
articles published in the various law reviews and current periodicals. 

As far as it goes, this book can be useful to many people, laymen and 
students, and may stimulate the interest of others in the vast problems of 


aviation law. 
Louis E. BLACK, JR.* 








* Member of West Virginia Bar; Graduate Student, Northwestern University 
School of Law. 








